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PEEFACE TO THE FIRST EDITION 

This book is intended to meet a demand which 
is likely to be increasingly felt with the widening of 
the political life of the Indian people by the inaugu- 
ration of the new Reform Scheme. Accessible infor- 
mation on the constitutional aspects of the Govern- 
ment and administration of British India is not 
found in recognised books treating of the laws and 
institutions of India. Official publications also 

tj I 1^ a.1 e surnniaries of facts and events. 
A systematic treatment of the features of the Indian 
Constitution, studied from the point of view of the 
Indian citizen and of the Indian student of political 
science, has not so far been attempted. Students of 
Indian history, as it is taught in our schools and 
Colleges, hardly obtain an idea of the machinery 
whereby the Indian Constitution works and the 
lines on which it has been constructed and 
developed during more than a century of British 
rule. Such standard books as Cow^ell’s ^'Courts and 
Legislative Authorities in India ” and Sir Cour- 
tenay liberCs “Government of India,” do, of course, 
treat of the Indian Constitutional Laws as they 
have been enacted, in all' their details ; but they 
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deal only incidentally with the constitutional or 
political principles, understandings and conventions, 
on which so large a part of the working of British 
institutions all over the world depends. 

It is to stimulate the study of the Indian 
Constitution in this direction that this introductory 
sketch is primarily placed by the author before the 
public. It is also attempted in the book to furnish 
the Indian citizen with a handbook of information 
to be of use to him in the discharge of his duties. 
The average Indian who cares to interest himself 
in politics, gains a knowledge of political problems 
in a haphazard way. Such knowledge as he obtains 
by his business contact with other men, the reading 
of newspapers and the hearing and reading of 
political speeches, can but give him a slender ac- 
quaintance with the subject. Matters are not very 
much better even in regard to many who take an 
active, instead of a passive, part in public affairs. 
The author ventures to hope the present publica- 
tion will give them some preliminary help in this 
direction. 

The book lays no claim whatever to originality 
oi leseaich except in its method of presenting the 
leading facts and features of the Indian Constitution. 
Written, moreover, in the intervals of busy work, it 
is likely to contain many errors of style and of 
statement. For fuller information he would refer 
the leaders to the authoritative works of Cowell, ■ 
Ilbert and others, and to the many State Papers 
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and Proceedings published by Q-overnmenti. A 
small collection of select constitutional documents 
is, however, published in the Appendix, which the 
author trusts will prove useful both to students and 
to politicians. 

Madras, 

December, 1909. 


PEBFACE TO THE SECOND EDITION 

In bringing out this enlarged and revised edition 
of a book intended merely as an introduction to the 
systematic study of the Indian Constitution and its 
history under British rule, the author desires to 
express his obligations to the many kind friends 
and generous critics whose appreciation and advice 
have enabled him to enlarge the scope of the book, 
to revise its contents in the light of later incidents 
and experiences, and to add to the material 
collected therein, of which the Table of Contents 
and the Index, which has now been added to the 
book, give some idea. The author also regrets 
that owing to pressure of other duties and to other 
causes, he was not able to publish this second 
edition earlier, especially as the copies of the first 
edition had been exhausted more than 18 months 
ago. 

6th January 1913 A, E. 
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xiiuiti 13 , in a strict sense, 

made” ; yet it cannot be denied that it 
has also “ grown.” Unlike the British 
Oonstitution, it o%ves its origin to definite statutes of the 
Imperial Parliament of Great Britain and Ireland ; bat like the 
British Goastitiision, its progress and present character have 
not been due to any startling innovation or revolution, but 
to changes consciously made by British administrators to suit 
the varying needs of good government in the country and, 
latterly, to satisfy the growing aspirations of the people of the 
country for a share in the government of the land. Tiie Indian 
Constitution, therefore, bears all the marks of British political 
and institutional arrangements, so far as they could be found 
applicable to this country. Is e.^chibits, for instance, the results of 
that distaste for violent or radical cnange and that disposition 
to deal with the needs of the hour, as they arise, rather 
than with the requirements and possibilities of the future, 
which are associated with the British people. It exhibits, 
again, uhat tendency towards legal” forms of political insti 

stitutions in 
are provided 
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THE INDIAN CONSTITUTION 


government in India, for more than a century, have also 
produced and perfected an administrative and constitutional 
system whose efficiency is its most conspicuous merit, but 
whose drawbacks from the point of view of constitutional 
development are not inconsiderable. 

British India, as the Statute of 1858 puts it, is governed 
Establishment of 

Britisil Sovereignty King-Emperor. How the British Crown 

133 . 

came to acquire this vast and wonderful 
country is a matter of history which is common know- 
ledge among educated people in India. The Charter issued 
to the East India Company in 1600 by Queen Elizabeth and 
the successive Charters renewing or amplifying the same, 
conferred on a trading corporation in England monopolies of 
trade in the East and, for that purpose, authorised the acquisition 
of territories, and their fortification and defence by military levies. 
The Company pushed its fortunes vigorously in the midst of 
the political chaos in India in the 18th century. At first the 
agent, it became the master of princes. It fought and conquered 
with an army of its own and auxiliary forces hired from the 
Crown.” On its behalf, Eobert Clive in 1765 obtained from 
the Emperor at Delhi, the Diwani of t|ie rich and fertile terri- 
tories of Bengal, Bihar and Orissa. In the difficulties and 
troubles which arose over the administration of these provinces, 
arose the first Parliamentary assertion of rights of control and 
sovereignty over the Company’s affairs in the East. The 
Eegulating Act of 1773 contains the first Parliamentary 
restriction and definition of the Company’s political powers and 
is the first important constitutional document of the Indian 
Government. It introduced the system of Parliamentary control 
over Indian affairs, and at each subsequent renewal of 
the Company’s Charter, whenever necessary, the Parlia- 
ment enacted laws for expanding and revising the con- 
stitution of the Indian Government and for providing for just 
and impartial administration over its territories.. 
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By the Begulating Act, the Governor of Bengal was 
raised to the rank ' of Governor-General and, in conjunc- 
tion with his Council of four other Members, was en- 
trusted with the authority of supervising and con- 
ti oiling the Governments of Madras and Bombay in impor- 
tant matters. A Supreme Court of His Majesty’s Judges 
was established at Calcutta; — similar Courts were establish- 
ed later in Madras and Bombay— and the power of legisla- 
tion was conferred on the Governor-General in Council. The 
India iict of 1784, known before it became law as Pitt’s Bill, 
established the Board of Commissioners for the xlffairs of 
India commonly known as the Board of Control — which 
virtually absorbed aU real power from the Company’s Court 

of Directors. The Act of 1813 did away with the Company’s 
trade monopoly, except in China, and that of 1833 took 
the latter also away and introduced various reforms in 
the constitution of the Indian Government, among others, 
the addition of a Law Member to the Council of the 
Governor-General, the first appointment made to this office 
being that of Thomas Babington Macaulay, It also accorded 
the authority of Acts of Parliament to the laws and regulations 
passed by the Governor-General in Council. The Act of 1853 
practically announced the forthcoming death of the Company and 
its rule as such, and laid down the principle that ‘‘ the adminis- 
tration of India was too national a concern to be left to the 
chances of benevolent despotism.” Finally, the Act of 1858 
for the Better Government of India vested the executive 
administration of India in the Crown. The Indian Councils 
Act of 1861 defined and extended the constitutions and 
powers of the Executive and Legislative Councils in India ; 
and the High Courts Act established the High Courts of 
Judicature in the Presidency towns under Charter from the 
Grown by combining the old Supreme and Sadar-adalat 
Courts. The Acts of 1892 and 1909 have extended the princi- 
ples embodied in the Act of 1861, 
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Students of Indian history are usually familiar with the 

wars and the treaties, the adventures and 
Coiisfeitiitional as- , ^ i *1 

pects of Britisii incidents and the policies and plans carried 

Indian Hitoton British pro-consuls in India which 

resulted in successive additions of territories and secure subordi- 
nation of Native Eulers to the British Eaj . But very few of them 
are conversant with the course of constitutional development 
■which took place side by side and which has resulted in the 
establishment of that settled and orderly form of government 
wdiich is firmiy associated with the administration of British 
India. It w^ouid, therefore, be useful to take a rapid survey of 
these aspects of British Indian history and to note some salient 
features in the constitutional documents relating to India. 

It was in the spacious days of the Great Queen Elizabeth 
The First Char- a Company of London Merchants met 

together in Bounders’ Hall in the year 1599 
for the purpose of trading with the East. They only contemplat- 
ed at the outset the very modest object of carrying on single 
trade voyages with India and resolved to ask that Puissant 
Sovereign to grant them “ a privilege in succession and to 
incorporate them in a company, for that the trade of the Indias 
being so far remote from hence, cannot be traded but in a joint 
and a united stock.” The hesitancy of the Queen’s Privy Council 
to grant the privilege only increased the ardour of the Company, 
who prepared an elaborate document showing the parts of the 
earth, East of the Cape of Good Hope, not actually in the 
possession of Spain — then the only competitor in the trade with 
the East Indies — and petitioned for the grant of a Charter to 
trade exclusively in these * rich and golden’ countries, by 
means, not of a single voyage or voyages, but of an armed and 
chartered monopoly for the permanent Indian Trade. On the last 
day of the year 1600, Queen Elizabeth granted the famous 
Charter of the East India Company for the Honoxir of our 
-Nation, the Wealth of our People, the Increase of. our Navi- 
gation, and the advancement of lawful Traffick for the benefit- of 
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our Gommon-’wealfch.” It constituted the petitioners into ‘ one 
body corporate and politick, in deed and in name, bv the name of 
the Governor and Company of Merchants of London trading 
into the East Indies,’ with legal succession, the power to pur- 
chase lands, to sue and be sued and to have a common seal. 

le Charter secured for 15 years the exclusive privilege of the ; 
Indian Trade, that is with all countries beyond the Cape of 
Good Hops and the Straits of Magellan, except such terri- 
tories or ports as were in the actual possession of any ' 

the Queen. It also em'- 
pow'ered the Company to make bye-laws, and to punish 
offenders against them by fine or imprisonment, as far as 
consistent with the laws of the realm. All the Queen’s subjects / 
were prohibited from trading within the geographical limits 

assigned to the Company, unless under its express license, on , 
pam of forfeiting ship and cargo, imprisonment or other punish- 
ment.” These powers were supplemented by considerable 
privileges granted as against the Crown in respect of export^ 
and import duties. 

The body corporate thus created, as the late Sir William 

The Regulated Hunter wrote, represents both as to the 

oianil“‘ business and as to the mecha- 

nism for conducting it, the final stage of 
sea-enterprise and the final expression of the co-opei-ative 
principle- in the Elizabethan period.- The nature of the 
organization, as he put it, “was rather that of a modern 
syndicate formed to obtain from the Crown a concession 
of the East India trade for a certain number of years, 
and then to work the concession by means of successive new 
syndicates or groups of subscribers from among its own members 
for sepaiate voyages, but under its complete control ”, than 
that of a joint stock Company as it- is understood in modem 
times.. The Company, it has been pointed out, belonged at. the 
outset to the simpler and looser form of associations, to which 
the City Companies then belonged, known by the name of 
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Eegulated Companies. The members of such a Company were 

subject to certain common regulations and were entitled to 
certain common privileges, but each of them traded on his 
own separate capital and there was no joint stock. 

The trading privileges of the East India Company were 
reserved to the members, their sons, apprentices, factors and 
servants. It was, however, soon found that this form of 
organization under wdiich the Company worked on the princi- 
ple of each subscriber contributing separately to the expense of 
each voyage and reaping the whole profits of his subscriptions 
was insufficient to carry on the Eastern Trade with, and after 
1612 the subscribers t contributions into a Joint stock 

and thus converted their organization from a regulated Company 
into a joint stock Company, as it was then understood. The 
powers and privileges granted to the Company by the first 
Charter, including as they did the power of subordinate legisla- 
tion, were supplemented and enlarged by successive Charters. 
The growth of the business of the Company as well as the 
contest and rivalry for valuable markets in the East with other 
European Powers, which was daily growing, necessitated the 
acquisition of territories for settlement by grant or cession 
from the Potentates in India." 

In 1669 King Charles II granted by Charter the port and 
Island of Bombay which had in 1661 been ceded to the 
British Crown as a part of the dower of Catherine of Braganza, 

* Sir Alfred Lyall, in his “ British Dominion in India,” [London : 
Murray, 1905] p. 18 has explained the position of the Companies in this 
respect in the following terms : — 

L ‘ ‘ Trade was more valuable, to the maritime folk, than territory, and 
I commerce than conquest. But traffic with distant lands could not be 
carried on without taking up stations and arming ships ; since the 
understanding among European nations was that regular diplomatic 
relations did not practically extend beyond certain well-known lines of 
longitude.... The Chartered Companies, therefore, represented a device, 
invented to suit these conditions of existence, for extending commerce 
and for securing it by territorial appropriations, without directly 
pledging a Government to answer for the acts of its subjects. The 
Charter expressed the delegation of certain sovereign powers for distinct 
I purposes; it amounted from one point of view to a license for private 
|war ; and the system has since had a long, eventful and curious history, 
which has as yet by no means ended.” 
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to be '-lield of the Crown “ as of the- Manor of East Greenwich, 
in the County of Kent, in free and common soccage ” at an 
annual rent of £10 . 


Along with the acquisition of such territories and of powers 

Territorial and ^^<3. privileges for the regulation and admi- 
Trade Privileges nistration of affairs therein, the Company 

also acquired powers of fortifying these places, for maintaining 
forces both on sea and on land for the protection of its trade, 
for the enforcement of martial law whenever circumstaneas need- 


ed, for the establishment of Ma^mr’s Courts and of Judges to 
administer law and justice to the King’s subjects within the 
Company’s territories. As the Company thus virtually acquired 
sovereign powers of civil and military government over its 
settlements in the East from the Grown, it was soon found 
that its territorial acquisitions, which by the end of the 17th 
century had become fairly considerable, were becoming more 
important than its trade monopolies. The position of 
affairs of the Company at the end of the 17th century 
was such that the Company was able to record in a 
Minute quoted by Macaulay as having been written by Sir 
Josia Child, the then Governor of the Company, the follow- 
ing : — “ Tire increase of our revenue is the subject of our 
care as much as our trade ; ’t is that must maintain our force 


when twenty accidents may interrupt our trade ; ’tis that must 
make us a nation in India... and upon this account it is that the 
wise Dutch, in all their general advices that we have seen, 


write ten paragraphs concerning theii* government, their civil 
and military policy, warfare, and the increase of their revenue, 
for one paragraph they write concerning trade.” 


In the meantime the Company had to face the acute rivalry 


The Rival Com- 
pany and the In- 
tervention of Par- 
liament 


of what was known as the New Company 
in England and found considerable diffi- 
culties in getting its Charters successive- 
ly renewed. Both the Oompaniss, how- 


ever, amalgamated under Lord Godolphin’s award and formed 
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themselves into *tlie United Company of the Merchants of 
England trading with the East Indies’. 

The English Eevolution of 1688, combined with the rivalry 
of the New Company and of interlopers, had, however, already ef- 
fected a material alteration in the constitutional position of the 
Company and its relation to the mother country. The old method 
of obtaining Charters from the Crown, granting monopolies of 
trade and of powers pertaining to the Sovereign, by presents or 
grants of money to the Crown, had disappeared in the midst 
of the difficulties which the Company had to contend with and 
the constitutional straggle which ensued in England at this time. 
The new doctrine then arose that the Crown had no right to 
grant privileges or powers of the kind which till then had been 
unquestionably given to, and exercised by the Company. What 
was known as the affair of the ‘ Eed Bridge’ brought this ques- 
tion for discussion before Parliament in 1794 and the House of 
Commons passed a Eesolution disclaiming the right of the Com- 
pany to detain the “ Eed Bridge” on the Thames because the 
latter suspected that it was going to trade within the preserves of 
the Company. They declared that all subjects of England have 
equal rights to trade with the East Indies unless prohibited by 
Acts of Parliament. It has ever since been held, wrote Macaulay, 
“ to be the sound doctrine that no power but that of the whole 
legislature can give to any persons or to any society exclusive 
lorivilege of trade to any part of the world.” This was the first 
assertion of the right of the 'British people through their Parlia- 
ment to interfere in the affairs of the Company, and it led, as 
would be seen presently, to material consequences in the further 
progress of British Eule in India. As Sir C. P. Ilbert puts it, 
“ the question whether the trading privileges of the East India 
Company should be continued was removed from the Council 
Chamber to Parliament and the period of control by Act of Parlia- 
ment over the affairs of the Company began.” 1 The United 

1. The Government of India by Sir C. P. Ilbert. [Oxford ; Clarendon 
Press, 1907.] P. 26. 
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Company which was formed in 1702 was thus an organization 
which owed its rights and powers to statutory authority, supple- 
mented by Charters based on legislative enactments. Whate^rj 
therefore, may have been the position before the Eevolution of 
1688, we may for practical purposes take it as settled that 
the authority of the Supreme Government in India from that 
time forward, as well as its constitution and powers, have to be 
derived from successive Acts of Parliament. 

With its internal constitution and powers well secured in 


Territorial Aequi- 1^02, the Company progressed both in its 
_ trade and its trade settlements and began to 

^st a longing glance at the then political condition of India. 

y the middle of the eighteenth century it was every day 
leading to startling developments. It is not necessary here to 
recapitulate at any length the political events between the 
years 1700 and 1773 in consequence of which the Com- ' 
pany found itself the master of extensive territories and 
deemed it necessary and expedient to take upon itself the 
responsibility of administering the affairs of some of the great 
provinces of the Indian Continent. The political condition 
of India at the time when the Company had become settled in 
a number of factories on the Indian sea board was at 


once the opportunity and the necessity for the Company to 
strengthen and augment its power by further acquisitions, to 
maintain them by military levies and to administer them for the 
peace and security of their inhabitants and for the profit of the 
Company’s shareholders in Europe and its subordinates 
in India. Half a century of autocratic misrule on the part of 
Aurangazebe had produced a persistent and contagious spread 
of Hindu revolt in which the Mahrattas formed the 
most powerful organization, and the death of that fanatic 
Emperor of Delhi was the signal for the political chaos within 


the country which then ensued and the visible loosening of 
the bond of administration— more especially in the distant pro- 
yipces of the Empire, The feebleness of the Government in 
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India was a fact recognised ali the European Powers which 
made their way to the East in search of commercial expansion, 
and in the rivalries and jealousies of these powers in regard to 
the acquisition of territory in India at this time of political 
disintegration, in their attempts to ally themselves with one or 
other of the many petty potentates, the foundations of Britain's 
Empire in India were firmly laid. 

The facts and incidents are well known to all students of 

The grant of the history, of the eventful struggle 

Diwani of Bengal, between France and England in South India 

Bihar and Orissa i i i j i ^ 

winch IS known as the war m the Carnatic, 

the net result of -which, from the constitutional standpoint, was 
that the East India Company thereby established itself as a 
land power, equally with the other chiefs and subadars of the 
titular Emperor at Delhi. At the conclusion of this war, how- 
ever, the scene of Indian history shifted from Madras to Calcutta 
where, as well as in Bombay, the new policy of the acquisition 
of territories by taking up the quarrels of the warring 
country powers, was sought to be imitated on a larger scale. 
The Nawab of Bengal of the ^ Black Hole’ fame, in an unwise 
moment during his short period of misrule, sought to -interfere 
with the possessions and the rights of the Company, and this led 
to a small military operation, the full value of which was only 
realised after the Battle of Plassey. At this historic, but not 
insignificant, battle, the old Nawab of Bengal was defeated, and 
the Company put upon the throne a new Nawab who was at 
the mercy and at the service of the Company and its 
officers. When his successor attempted to assert authority 
over the extremely recalcitrant and thoroughly corrupt servants 
of the Company, he found himself signally defeated, in spite 
of the support of the Emperor, at the Battle of Buxar, in 
1764, the result of which brings the next notable fact in the 
constitutional history of Biitish Bulejn Iiidia, the obtain- 
ing of the finmn granting the Diwani of Bengal, Bihar and 
Orissa to the East India Company by Shah Alum, the blind 
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and infirm Emperor of Delhi. The political history of 
the Company in India from this time ceased to be one 
connected with the acquisition of commercial preponderance 
or of strips of territory and spheres of influence along 
the sea board, — but one for supremacy, as one among the 
ruling powers, over all India. The results of the Mahratta 
wars, of the Pindar i and the Afghan wars, and of the Sikh 
and Burmese wars are of importance to the student of the 
Constitution on ly for the purpose of understanding how the 
Company and the Crown adjusted the mechanism of adminis- 
tration to the growing needs of the enormous increase in the 
territories which thereby came under their sway. On the other 
hand, in the particular province of constitutional history, he has 
to examine certain other facts and incidents usually relegated 
to a secondary place in the histories of India now extant, but 
whose significance it is necessary to grasp in order to know 
how the present system of government has been evolved. 

It was after Eobert Clive laid the foundations of terri- 


torial sovereignty of the Company by the 
in • « • 

acquisition of the Diwani of Bengal, Bihar 
and Orissa that public attention began to 
be generally excited in England as to the affairs of India. The 


Its effect 
England 


circumstances that gave rise to the agitation for a more direct 
control on the part of the Government in England of the affairs 
of the Company are well-known, and may be summarised in 
the following words of Mr. Forrest in his ' Introduction to the 
Selections from State Papers of the Governors-General of India’ 
relating to Warren Hastings : — ■ 

“ Meanwhile the management of the Company drifted from bad to 
worse, and its pecuniary affairs were getting straitened so far as to 
necessitate the special appointment of Warren Hastings as Governor 
of Bengal where the Company had resolved directly to start forth as 
biwan, to put an end to the Dual Government of the Comuanv and the 

' ^ || || iiii ti iiiiii i i ii ii r i i ii mn ii iiiniiiiii riii min'y '' 

Kawah and to rescue the province from"" chaos, destitution and, decay. 
Hastings did great work as Governor of Bengal and the steps which he 
look, though some of them were subsequently the matter of acrimomppe 
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controYersy, resulted ia strengthening tbe authority and the rule of 
the Corapany over the province, but it hardly enabled the Company at 
Home to tide over its financial embarrassments— -which became so 
great that they were obliged to solicit help and receive a loan from 
the public of £1,400,000. This was the opportunity for the public 
and the Ministry to definitely interpose in Indian affairs, and in the 
same year Parliament passed an Act for the better management of the 
affairs of the East India Company as well in India as in Europe, It 
was-by the Eegulating Act that for the first time ‘The British nation 
as a nation assumed the actual responsibility of the Government of 

the territories won by a trading corporation. 

This first experiment on the part of Parliament to regulate and con- 
trol the affairs of India was soon found to possess serious defects 
which led to good deal of acrimonious controversies and administrative 
deadlocks, to avoid which Parliament had eventually to pass another 
Act in^l784j but the period of ten years between the passing of the 
Regulating Act and the enactment of Pitt’s India Act of 1784 is crowd- 
ed with historical and stirring incidents both in the affairs of England 
and of India, in consequence of which Indian aff’airs became inextricably 
associated with political and party affairs in England* The Regulating 
Act made the Governor-General dependent not only on the aid and 
support of the Court of Directors but also that of the Ministry, and it was 
soon found that he could only obtain their favour by a compliance with 
their claims for a share of Indian Patronage, It imposed direct interfer- 
ence by Parliament in the Local Government of India, a task which at all 
times difficult, was particularly so in the circumstances of the time,.. The 
exercise, moreover, of the newly born spirit of Parliamentary control 
over the affairs of the Company w^as not easily acquiesced in by the 
Court of Directors or of Proprietors and this dispute was also inextrica- 
bly bound up with the quarrels of Hastings with his Gouncillors, into 
which also the rival political parties of the time entered with zest.” 
The Act of 1784 by ■which the Board of Control was estab- 
The establish- lished was but the legitimate result of the 
ment of the Board conviction that had been growing in the 
of Control people of England at the time that the Com- 

pany had acquired territories in India which made them virtually 
masters of that continent, that they had grown too po'werful 
for a trading association and that their privileges and po-wers 
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were an anomaly under the British Constitution. The Parli 
tary.' enquiries at the time revealed serious defects and wholesale 
corruption in the administrative aii'airs of the country despite 


Warren Hastings' great efforts to introduce efficiency. 


But 




unfortunately the main question was mixed up w till a iiuiii her 
of party issues, with the exercise of patronage by the Crown, me 
Company and the political parties in England, The result was 
that, though the incongruous India Bill of Charles James Fox 
was defeated, the Bill of William Pitt which was passed, in 1784 
established the system of double Government in India- 
of the Company wdth the Court of Directors, and that ( 

Board of Control acting through a Minister directly responsible 
to Parliament — a system wdiich lasted till 1858- The altera- 
tions in the Constitution of the administrative machinery in 
India effected by the Acts between 1773 and 1784 have leeen 
described by Sir Alfred Lyall in the following terms : — In 
the year 1786, therefore, "we find the English sovereignty 
openly established in India under a Governor-General invested 
with, .plenary authority by the representatives of the English 
nation. The transformation of the chief governorship of a 
chartered commercial company" info a senatorial pro-consul- 
-ship w^as now virtually accomplished ; and with the accession 
of Cornw'aliis there sets in a new era of accelerated advance.” 

At the end of the eighteenth century, therefore, we may take 

it that India and its peoples had already 


Further territo- , . i i ^ 

rial extension and begun to feel the sense ot a 

Consolidation enduring dominion, within the territories 

.administered by the British Nation. The prevailiug sense of 
political insecurity of the previous century gave to a feeling 
of confidence in the peaceful and orderly goxeiniiient of a 
Western Power. So far, the relations between the British and the 
territorial powers' ‘which yet subsisted with varying degrees oi 
independence in the land, was one of apparent equality, though 
the superiority of the British power was fully recognised and its 
■assertion in growing proportions was found inevitable, 
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Pitt perceived the danger of the indefinite expansion of the terri- 
tory of the Company in India in the moribund state of many of 
the prineipalities in India, and with the express object of restrain- 
ing the warlike and adventurous ardour of the Company’s ser- 
vants in the East and their ambitious efforts for the expansion of 
territory the following express declaration was inserted in the 
Act' of 1793 which renewed the Companv’s Charter: — “Foras- 
much as to pursue schemes of conquest and extension of domi- 
nion in India are measures repugnant to the wish, the honour, 
and the policy of this nation, it shall not be lawful for the 
Governor- General in Council to declare war, or to enter into 
any treaty for making war, or for guaranteeing the possessions of 
any country, Princes or States (except where hostilities against 
the British nation in India have been actually commenced or 
prepared), without express command and authority from the 
Home Government.” In spite of all these protestations, however, 
the European situation at the close of the 18th century only too 
easily lent itself as a pretext and a motive for very large expan- 
sions of territory in India under the Governor-Generalship of 
Marquess Wellesley, Whether in consequence of Napoleon’s wars 
with the English nation, which imperilled England’s position in 
her over-seas dominions, or in consequence of the intrinsic diffi- 
culties of maintaining a strong Government ol large territories in 
the midst of a number of weak authorities exercising precarious 
sway. Marquess Wellesley soon convinced himself that it 'was 
absolutely essential that the British nation should not only 
be j; nimus inter pares among the States into which India was 
then partitioned, but should be the paramount power with 
which all the rest of the States in India should be either in a 
state of subsidiary alliance or become merged. The declared 
object of the Marquis of Wellesley was to establish the ascen- 
dancy of the English Power over all other States in India by a 
system of subsidiary treaties so framed as to deprive them- of the 
means of prosecuting any measure or of forming any confederacy 
hazardous to the security of the British Empire, to preserve the 
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tranquillity of India by exercising general control over the fast dis- 
appearing spirit of restless ambition which existed. This general 
control he desired to impose, through the medium of alliances con- 
tracted with those States, as the best security and protection of 
their respective rights. The manner in which the subsidiary 
treaties which originated in Europe during the Napoleonic wars 
were adapted to the situation in India and subsequently develop- 
ed into the system of Protected States on the one hand and the 
policy of maintaining a buffer State on the frontiers on the 
other, belongs moie to the diplomatic than to the constitutional 
history of India. It is sufficient here to note that the sub- 
sidiary system of Lord Wellesley and its subsequent compli- 
cations have been the main means by which British territories 

expanded and British protection was imposed over the Native 
States. 

The piocess of internal consolidation and external expan- 

The Charter Acts territory in the first half of the 19th 

and Constitutional century, however, was more or less un- 

connected with the changes in the consti- 
tutional machinery of Indian Government both in England 
and in India. The changes which it underwent at the time of 
the renewal of the Company’s Charter in 1813, 1838 and 1853 


were entirely dissociated from the external politics and policy of 
the Home Government. Each of these renewals of Charters, 
like those of 1773 and W2S* wei'e preceded by careful and 

ekboi^ejarliament^^enqum^ theCp mjpany 

and the reforms that were effected as a result of such enquiries 
by the Charter Acts of these years introduced improvements and 
alterations in the various institutions established for the good 
government of the country, in conformity with those principles 
of progress and reform with which British constitutional methods 
of those times have become associated and which will be more 
particularly referred to in the subsequent chapters. The principal 
steps, however, which were taken to complete the process of 
converting the. Government of India by a Chartered Company 
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mider the supervision of the Crown, into one of the direct 
G-overnmeiit by the Grown of its Indian territories may be 
shortly summed up here. 

The first assertion of the right of superintendence of the 

King's Government over the administration 

and^^wer^^of^the of India commenced, it may be noted, not 
Board of Control ^734 with an earlier 




Act of 1781, by -whieh the Court of Directors of the 
East IndiVljonipaTiy were required “ to deliver to the 
Lords Commissioners of His Majesty’s Treasury a copy 
of all orders which they intended to send to India relating 
to the management of the revenues of the Company, and to one- 
of the principal Secretaries of State a copy of all intended orders 
relating to the civil and military officers and Government of 
the Company ; and the Court wasbomrd to obey such instructions 
as they might receive from one of the Secretaries of State so far 
as related to the transactions of the Company with the country 
powers in the Bast Indies and to the levying of war and making 
peace.” The Act of 1784 constituted the Board of Commis- 
sjQxi6rs over the Affairs of India consisting of any persons not 
exceeding six in number being of tbe Brivy Council, of whom 
one of the Secretaries of State and the Chancellor of the Exche- 
quer were always two. The constitution of the Board was 
altered by the Act of 1793 so as to admit any number 
of Privy Councillors (of whom the two principal Secretaries of 
State and the Chancellor of the Exchequer were always to be 
three) and any other two persons. The Act of 18^ empowered 
the Sovereign “to appoint as Commissioners any number of per- 
sons whether of the Privy Council or not, and provided that the 
Lord President of the Council, the Lord Privy Seal, the first 
Lord of the Treasury, the Principal Secretaries of State and the 
Chancellor of the Exchequer shall be by virtue of their offices, 
Members of tbe Board.” It was not, till 1793 that any 
sum was assigned by Parliament for the expenses of the Board, 
but .since that date handsome salaries have been provided fgr 
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the ministers and the staff of the India Offices, ont of the 

Indian Eevenues. 

The Act of 1784 increased the powers of the Crown over the 
Company and its administration of Indian affairs considerably, 
by authorizing the Board of Control to superintend, direct and 
control ail acts, operations and concern-s which in any wise 
related to the civil or military Government or revenues of the 
Indian possessions, and made elaborate provisions in this behalf 
to regulate the relations between the Board of Control and the 
Court of Directors of the East India Company. Subsequent 
extensions were made in the powers of the Board as representing 
the Crown, between 1784 and 1833, and in the last mentioned 
year, they were considerably augmented by the provision that 
all orders, letters or other communications whatsoever relating 
to Indian affairs or to any public matter shall not be sent or 
given by the Directors until the same shall have been approved 
by the Board. At the same time, the Home Treasury of the 
East India Company was transferred to the control of the 
Board from that of the Court of Directors, as the Com- 
pany no longer possessed any trade privileges or appre- 
ciable trade revenues. The only powers which were still 
withheld from the Board in respect of the Government of 
India at this time were those relating to the appointment and 
dismissal of particular servants, though even here sanction w^as 
required for the total number of civil and military officers 
annually appointed. The Board also had not the power to 
interfere with the Home Establishment though, similarly, their 
sanction was required for the total sum to be annually expended 
on that establishment. 


The principal duties which the Board of Control discharged 
The system of <^a,ys of its greatest activity were 

the described by Mr. Waterfield, Senior Clerk 

of the Board of Control, before the Parlia- 
mentary Committee of_.1 ^3. It gives an insight into the 
manner of conducting Indian official business in England ip 
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thoselfdaysf and explains many of the peculiar features of 
administration which still subsist in the India Office. It is 
abridged below :~ 

‘‘ The following is the mode in which this superintendence is 
conducted 

The general business of the office is divided into six departments : — 
1. Eevenue : — To which belongs all matters relating to the assessment 
and collection of the revenues of India. 2. Finance and Accounts : — 
Taking cognizance of the public expenditure, remittances of revenue 
and the management of the mints of the three Presidencies. 3. Military. 
4. Marine, Ecclesiastical, Public or Miscellaneous. 5- Political. 
6. J udicial and Legislative • 

Tliere is, besides these, the Secret Department, which is under the 
immediate management of the President himself. The Despatches in 
this department are prepared by him, and not at the India House ; and 
in the preparation of those Despatches, it will readily be understood that 
the events of late years have rendered necessary the careful perusal of 
a very voluminous and important correspondence. 

In all the otlier Departments the Despatches are prepared at the 
India House. A proposed Despatch comes to the Board, first, in the 
shape of what is technically called a “ previous communication ; that 
is, the Chairman of the East India Company communicates his views 
to the President, previously to submitting them to the Court of 
Directors. “ The previous communication ” is accompanied by one or 
more “ collections, ” that is, volumes of papers containing all the 
correspondence which has passed between the various officers in India 
or between England and India on the subjects treated of in the proposed 
Despatch. The previous communication ” is sometimes a bulky 
document ; and the accompanying “ collections ” often extend to 
a considerable number of pages. A financial Despatch had 416 f olio 
pages. Mr. Canning mentioned in the House of Commons one in the 
Military Department, to wdiich were attached 13,611 pages of ‘‘ collec- 
tions and there has recently been one in the Eevenue Department 
with 16,263. 

In the same department there was in 1845, a Despatch to which 
there appertained more than 46,000 pages of “ collections;’* and the 
Senior Clerk's notes on which occupied 49 closely written sides of foliq 
papers, 
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«Tli 0 President reads the previous communication” and all the 
notes and comments which have been written upon it, and, if necessary, 
refers to the “ collections, ” Having considered these various papers, 
he gives his decision 

This plan of previous communications ” has been found very ad- 
vantageous to the conduct of the public business, by enabling the Board 
to exercise, mth much less of controversial discussion, their invidious 
duty of controlling the proceedings of the 24 Directors. 

When the “previous communication” is returned to the India 
House, the Chairman takes into his consideration the alterations made 
by the President ; perhaps he acquiesces in them ; perhaps he entirely 
dissents from them ; perhaps he is inclined to a modification of them ; 
in whatever way he decides, the proposed Despatch is copied in confor- 
mity thereto, and is submitted to the whole body of Directors, In the 
Court, it may receive further alteration ] and when it has passed that 
ordeal, it is sent with the “ collections” again to the Board, in 
the form now technically called a draft”. This diaft is 
compared in the proper department at the India Board, with the pre- 
vious communication” as settled by the Presidentt If they agree, that 
fact is reported by the Senior Clerk, and the formal approbation 
of the Board to the proposed Despatch is signified to the Court as 
a matter of course. If the “previous communication” and. the ” draft’’ 
do not agree, the variations are specified. Eeference is, if necessary, 
again had to the “ collections comments are again made ; the 
President must again peruse the papers, and after such further con- 
sideration, decide whether to alter it 5 the reasons for alteiations must 
be stated in a formal letter to the Gouit. Should the^' not be 
specified with those reasons, they address to the Board a letter of 
remonstrance, and that letter must then be considered and answered* 
When the discussion is at an end, and the Despatch has been transmit- 
ted to India by the Court of Directors, a copy is sent to the Board, in 
order that they may see that their final instructions have been obeyed. 

In addition to the duties before detailed, the President has to 
communicate frequently in private with almost every other department 
of aovernment; and, since the year im, he has always been a Member 

of the Cabinet. 

He finds it, moreover, indispensable to the due discharge of his 
f uEotions to carry on an uninterrupted correspondence with the 
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Governor-General o£ India, and other high functionaries, which occupies 
no small portion of his time.” 


I The Charter Act of 1853 was preceded as usual by the ela- 
y borate Parliamentary enquiiw to which we have above referred, 
and it virtually announced the death of the Company by simply 
providing that the Indian territories should remain under the 
government of the Company in trust for the Crown and until 
Parliament should otherwise direct. Alterations were made in 
the machinery of administration in India in various directions 
to which reference will be made subsequently. The Act remain- 
ed in force till 1858. After the Mutiny, it was superseded by 
the Government of India Act of ^1858^ which vested the direct 
government of India in the Crown. 


With the transference in 1858 of the control of affairs of the 

^ East India Company from the Board of Con- 

Government by 

and in the name of trol and the Court of Directors to a Secretary 
the Crown State responsible to Parliament, assisted 

by a Council of persons conversant with Indian affairs, the con- 
stitutional character of British rule in India underwent a marked 
change. The authority of Parliament was recognised, at the 
time when the transfer was made, as of special importance, and 
though the hopes which were entertained in 1858 in regard to 
the great and beneficent influence of Parliament in Indian 
affairs have not been realised, a good deal of progress has been 
made in the development of constitutional machinery within 
India itself. In 1861, the Legislatures of India were established 




on a new and broader footing and in 1892 they were enlarged, 
the elective element being recognised and provision being made 
for Members to interpellate the Executive Government and to 
discuss the Budget within limits. A great advance in the consti- 
tutional position assigned to the Councils in 1892 has been 
made by the Indian Councils Act, 1909, by which the number 
of Members in the Imperial Council and in the Provin- 
cial Councils has been more than doubled, and by 
the Eegulations made under the Act, the non-official element 
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has been largely increased, fuller play has been given to the 
elective principle, and more extended powers have been vested 
in the Councils to consider and discuss financial and administra- 
tive questions and to express their opinions thereon in the form 
of Eesolutions. 


Changes have also been made from time to time in the 
constitution ol the executive authorities in India. The Viceroy’s 
Executive Council which in '1858 consisted of four Ordinary 
Members and the Oommander-in-Cliief now contains five 


Ordinary Members, of whom one is in cliarge of the Ei nances. 


Before the Mutiny, the Council worked as a collective 
Board. At present it conducts its ])usin 0 ss on what are 
commonly described as the lines of a modern Cabinet. Four 
Lieutenant-Governorships have been formed and a new Chief 
Commissionership has been added. The gradually increasing 
business of the country has also necessitated the delegation of 


large powers upon Provincial Governments and of some 


small portions of public functions to Local Bodies. Further 


changes in the same direction have been recommended 


by the Eoyal Commission upon Decentralisation in 
India and these recommendations are now being con- 
sidered and carried out. 


The foregoing brief sketch has been given with a view to 

Some main land- recognition of three or four main land- 

, 

marks in the constitutional historv of Brit- 
ish India. In the history of British Eule in India till the 
close of the 17th century, constitutional progress mainly centres 
round the organisation, the functions and the fortunes of the 
Company and its Courts of Proprietors and Directors- The 
growth of legislative, administrative and judicial authority in 
the few settlements of the. Company in India is closely affect- 
ed by the amount of interest which successive Stuart Kings 
could be induced to take in the affairs of the Company, and it 
was more the prerogative of the King combined with the en- 
terprise of the merchants, than the interest of the British Nation 
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iihafc led to the acquisition and settlameut of territories ia 
the East and the development of executive and legislative autho- 
rity for their government. With the beginning of the IStli 
century, however, Parliament steps on the scene and begins 
to assert its authority to control the exercise of the prerogative 
by the King in respect of all territories acquired by British 
subjects beyond the seas, a claim which had been fully estab- 
lished in the affair of the “ Red Bridge”. 

The rapid acquisition of territories on behalf of the Com- 
pany in India in the subsequent period and the equally rapid 
acquisition of enormous wealth by all manner of means by the 
servants of the Company, combined with the extremely unsatis- 
factory state of the afiairs of the Company itself in London and 
of the government of the people in its territories in tlio Last, 
attracted pointed Parliamentary attention to Indian affairs in 
the seventies of the eighteenth century. The Bcgulafung 
Act was enacted for the better management of tiio affairs 
of the East India Company as well in India as in Europe,” and 
because the earlier Charters of the Company establishing Mayor’s 
Courts did not sufficiently provide for the administration of 
Justice. The successive renewals of the Charters since that date 
every twenty years, afforded opportunities for Parliament to 
institute periodical inquiries into the affairs of the Goinjoany and 
into the state of the countries which were under its administra- 
tion. The marked growth of the power of Parliament and of tho 
Ministers who had become responsible to Parliament is a 
regular and noticeable feature, not only in the Charter Acts which 
were passed from time to time, but also in many intermediate 
measures of legislation proposed and carried through Parliament 
by the King’s Government. 

The Acts of 1833 and of 1858 may be justly regarded as 
the next important land-marks in tho progress of the Indian 
Constitution. The Act of 1833 definitely and finally rocognisod 
the equality of status, of rights and of duties of tho Indian 
subjects of His Majesty with the British subjects, and it laid 
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down principles for the carrying out of a broad and liberal 
policy of education and of political and moral progress for India. 
The Act of 1858 placed this country in direct relation to 
Parliament, and the responsibility of the Government in India 
to Parliament was made, so far as constitutional theory could 
make it, as direct and effective as that of any other Secre- 
tary of State in charge of any other department of administration 
in England. Subsequent constitutional progress, therefore, as 
observed already, is directed to the growth and development of 
the organs of administration in India and the furtherance to 
some extent of the principles of popular self-government. 

In the following pages an attempt will be made to give a 
concise and connected account of the main principles W'hich 
underlie the constitution and functions of the various legislative, 
executive, judicial, and administrative bodies in India. These, 
it would be seen, have to be gathered from the Parliamentary 
enactments and administrative regulations of over a century 
and a half. The proposal to consolidate the former has been 
allowed to drop, and the admirable and authoritative exposition 
of them by Sir Courtenay Ilbert in “the Government of India 
remains the only safe guide to this mass of statutory enact- 
ments. Parliamentary legislation, as is usual, has not attempt- 
ed consolidation, but has continued the course of legislation l)y 
reference. The latest enactments introducing very important 
changes in the constitutional system of India, viz.j the 
Indian Councils Act of 1909 and the Government of India Act 

of 1912, can only be understood and construed with reference to 
previous statutes. 
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INDIA AND FARLIAMENTABY SOVEBEIGNTY 


We may begin with what is indeed a truism of the British 


Legal Sovereignty 
vested in Parlia"- 
ment 


constitutional system, that the legal sover- 
eignty of the British Empire in India, as 
elsewhere, vests in the British Parliament — 


Parliament, in legal phraseology, including 
King, Lords and Commons. It is the British Parliament that 
possesses the unrestricted power of legislating on Indian affairs, 
affecting the interests and welfare of all the Indian subjects 
of His Majesty. To those laws every body or authority in 
India is bound to pay unquestioned obedience. The exact date 
at which the British Parliament actually claimed and exercised 
this supreme authority has usually been placed in the year 
1767, when it interfered in the affairs of the Company and 
passed a statute allowing the Company to retain their ter- 
ritorial acquisitions and revenues for 2 years in considera- 
tion of the payment of an annual sum of £4,00,000. The 

on which Parliament chose to exer- 
cise this power, was thus enunciated by the great Lord 
Chatham at that time:— “No subjects could acquire the 
sovereignty of any territory for themselves, but only for the 
nation to which they belonged.” Robert Olive in fact proposed 
at the time that the Crown should take possession of the 
territorial acquisitions of the Company, and Chatham agreed 
with him that it was both the right and the duty of the 
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Crown to taka the Government of India under its direct 
control. 


While the legal sovereignty of Parliament over British 


India has thus been an established fact since 1767, nowhere in 
the. enactments of over a century and a half do W'e find an 
express declaiation of such sovereignty. The Begulating Act of 
1773, which may be deemed to have laid down the extent of this 
authority as clearly and as widely as possible, proceeded to declare 
in cautious terms “ that the whole civil and military government 
of the Presidency of Port William and also the ordinary 
management and government of all the territorial acquisitions 
and revenues in the kingdoms of Bengal, Bihar and Orissa should, 
during such time as the territorial acquisitions and revenues 
remained in the possession of the Company, be vested in the 
Governor-General and Council of the Presidency of Port William, 


* The practical considerations and events which led to this dirHot 
assertion of the authority of the Crown over the affairs of India were 
however, many and various In 170.5, public attention in En^Uud had 
been roused by the colossal fortuno.s brought home by the servants of the 
Company and by the reports of the huge corruption which was nractised 
by them in acquiring them. The news of the v.ast riches with‘which 
Benpl was said to abound led the Directors to declare enormous divi- 
dends in spite of the heavy debts of the Company, owing to whicMt 
was advancing by rapid strides to bankruptcy. Tho doiLnd of 
public to interfere was thus based primarily^ the belief S sLe po^-! 
ton of the wealth believed to be involved in the gift of tho Diwani of 
Benpl, Bilmr and Orissa could and should be diverted into the English 
Exchequer. The compact with the Company in 1767 above referred to as 

c^manVbUhHie by asserting this right to control ind 

command both the ten. itonal acquisitions and revenues of India TIip 

interference of the Parliament eventually led, as subsequent history has 

Shown, to the^complete absorption of British India as part of the toriD 

tories of the Crown subject to the legal sovereignty of British Parliament 

This indeed vyas inevitable as well in theory as in fact as avai-v 

0 ’ tS ““d E^penoe has shown, as Sir 

o. r; x.i belt puts it, that whenever , a chartered company undertakps 

terncorial sovereignty on an extensive scale, the Government is soon 

compelled to accept financial responsibility for its proceedinc^s^and to ' 

toZ'nvt'f f u triis? ind*: • 

^ ^ f s a territoiial power may be treated as havinjE*' beeun in • 

when It acquired the financial administration of the provinces of Benaqi’ 
Bihar and Orissa. Within seven years, it was applyii^ tnSilmK i 
financial assistance. In 1773, its Indian operations were placed directlv > 
vmf Governor-General appointed by the Grown and in 

f Directors in England were made directly subordinate 

to the Board of Control, that is, to a Minister of he CrowiWh ^ 

i 
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in like manner as they were or at any time theretofore might have 
been exercised by the President and Council or Select Committee 
in the said kingdoms 

The process of absorption of the authority, privileges and 
monopolies of the Company and its Directors by the Ministers of 
the Crown and Parliament, proceeded in this indirect fashion till 
1853, when the Charter Act of that date provided that the Indian 
territories should remain under the Government of the Company 
in trust for the Crown until Parliament should otherwise direct. 
The Act of 1858 for the Better Government of India, which is 
the basis of the present authority of the Secretary of State for 
India who is responsible to Parliament, therefore, recites : 

“ Whereas, by the Government of India Act of 1853, the territories 
in the possession and under the Government of the East India Company 
were continued under such Government, in trust for Her Majesty, until 
Parliament should otherwise provide, subject to the provisions of that 
Act, and of other Acts of Parliament, and the property and rights in 
the said Act referred to are held by the said Company in trust for Her 
Majesty for the purposes of the said Government : And whereas it is 
expedient that the said territories should be governed by and in the 
name of Her Majesty 

the Government of the territories now in the possession or under the 
Government of the East India Company and all powers in relation to 
Government vested in, or exercised by, the said Company in trust for 
Her Majesty, shall cease to be vested in, or exercised by, the said 
Company ; and all territories in the possession or under the Government 
of the said Company, and all rights vested in or which, if this Act had 
not been passed, might have been exercised by the said Company in 
relation to any territories, shall become vested in Her Majesty, and be 
exercised in her name ; and for the purpose of this Act, India shall 
mean the territories vested in Her Majesty as aforesaid, and all terri- 
tories which may become vested in Her Majesty by virtue of any such 
rights as aforesaid”. 

In a legal, as well as in a moral sense, therefore, the destinies 
of this country are committed to the care of Parliament. But 
in Indk as in England, legal sovereignty is not the same thing 
as political sovereignty. “That body is politically sovereign, 
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or supreme in a state”, writes Professor Dicey in his Law of 
the Constitution whose will is ultimately ol)eye(I by the 
citizens of that State. In this sense of the word, the electors of 
Great Britain may be said to be, together with the Grown 
and the Lords, or perhaps in strict accuracy, iridependently of 
the King and the Peers, the body in which the sovereign power 
is vested. The matter, may, indeed, be carried a little lurther 
and we may assert that the arrangements of tlie Constitution are 
now such as to ensure that the will of the electors sliall, by regular 
and constitutional means, always in the end assoi*t itself as the 
predominant influence in the country. But this is a political and 
not a legal fact.” So far as England is concernod, tlie electors 
constitute the bulk of the people of the land and the will of the 
people, therefore, can rightly l)e stated to l:)e supreme in the 
government of their country. In respect of tho government of 
India, however, it cannot be said that the will of tlie people of 
India is supreme, and though it is in a sense true that the 
electors of Great Britain are the political sovereigns of India, it 
cannot be said either that tlie will of tlie British oleciiors lias 
regularly and constitutionally, or ever, asserted ii.self on questions 
of Indian administration. As a matter of fact, at tho present 
time, the conduct of the Indian Government depends on tlie policy 
and measures taken from time to time by the Ministers of tlie 
Crown commanding the confidence of the Iloiise of ComiiionB 
in the first instance, and thus of the electors ultimately. Tlie 
time at which the electors of Great Britain assort tlieir piolitical 
sovereignty with, regard to questions concerning themselves is at 
General Elections. But the time seems yet to be far distant 
when a purely Indian question will be fought out at a (General 
Election, the prevailing policy of both the 'great political parties 
in England being to treat Indian affairs as non-party matter."' 

''' Though the legal supremacy of tho House of Commons over 
all Indian affairs, and the manner i,n which it may ho enforced 

• *1 11 .. i 1 • ....I- . n ^ i 


is quite well established, diverse opinions have been rcee 
pressed as to the extent to which and the methods by which the House 
of Gommons should exercise its authority in tho direct control of the 
administration of Indian affairs. For, any body can see, as Lord Morley 
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A three-fold origin 
of powers 


Subject, therefore, to the legal sovereignty of the British 

Parliament and the political sovereignty of 

the Ministers of the King, for the time being 

chosen by the electors of Great Britain, the 

superintendence, direction and control of the civil and military 

Government of India is in England vested in the Secretary of State 

for India, assisted by a Council in England and the Governor- 

General in Council in India. The Governor- General in Council 

exercises in India the delegated authority of the Crown and the 

Parliament over Indian affairs, but the actual powers exercised by 

all these authorities have been inherited from different sources. 

Though there could be no limit to the authority of Parliament 

from a constitutional point of view, it is still useful in obtaining 

a proper idea of the usual course of Britain’s administration of 

India, to bear in mind the three-fold origin of the powers of the 

Government in India, viz., consisting of those arising from the 

aut onty of Parliament, those inherit ed from the East India 

stated in a recent article in the n I ' ~ “ 

[February 1911] “that, however docoroSiTtS pfoteSus'tooutft” 

House of Commons from part and lot in Indian f tv? ■ 

the tone now in fashion on one side of the ponfrn™ 
must lead in logic as in facGo tie surprisLf relm^of *°- 

teohnioally called the Government of India^in a f what is 

irresponsibility to the governed. How, this, whatevm else it mav\°h‘® 
at daggers drawn with the barest rudiments of 

“■ "^'"“^tocraoy 

having his throat cut or his coffee poisoned if he'puSled thinnoolaV” 
LvernVent in JnZ and tt Seme “state o 

sarae thing as the responsibility of the executive f n ttie 

other countries. The Government of i noif f legislature in 

the people of that country, through its lee'islaUu'e^^^' responsibility to 
thing from the Government of one^ counti4 unrW^ very different 
people of another through theii LSS to the 

paramount authority in India to"" the responsibility of the 

very difierent in its effects from the is thus 

the Parliament in England^ John executive to 

position that while the responsibilftv the pro- 

of all securities for good 

not only has no such tAnfiA-nn i i. • ’ responsibility to somebody else 
It is somewhat unfortunate ^t’hat Lord^ M to_ produce evil as good, 
referred to, though he oasts dot article above 
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Company and those derived from the Mughal Emperors and other 
territorial rulers whose powers the Company succeeded to by 
cession or conquest. The Government of India Act, 1858, refers 
to these when it recites in section 3 : — 


One of His Majesty’s principal Secretaries of State sliali have and 
perforin all such or the like powers and duties in anywise relating to 
the Government or revenues of India, and all such or the like powers over 


all officers appointed or continued under the Government of India Act, 
1858, as if that Act had not been passed, might or should have been 
exercised or performed by the East India Company, or by the Court of 
Directors or Court of Proprietors of that Company, either alone or by the 
direction or with the sanction or approbation of the Commissioners for 


the Affairs of India, in relation to that Government or those revenues 
and the officers and servants of that Company, and also all such powers 
as might have been exercised by tlie said Commissioners alone.” 

His Majesty’s Secretary of State with his Council thus 


exercises on behalf of the Crown, all the powers of control over 

the authorities in India previously exercised by the East India 

Company through its Court of Proprietors and Court of Directors. 

He also represents, as a Member of the Cabinet responsible to 

become me to lay hands on my father Parmenides.” Students of poli- 
tical institutions in India have, therefore, to be content with his endorse- 
ment of Mill’s final conclusion on this matter as to the actual value 
of the responsibility of the British Government in India to the House 
of Gommons in England. The responsibility of the British rulers of 
India to the British nation is chiefly useful, according to Mill, “because, 
when any acts of Government are called in question, it ensures publicity 
and discussion, the utility of which dees not require that the public at 
large should comprehend the point at issue, provided there are any in- 
dividuals among them who do — or, a merely moral responsibility, not 
to the collective people, but to every separate person among them 'who 
forms a judgment. Opinions may be weighed as well as counted, and the 
approbation or the disapprobation of one person well versed in the subject 
may outweigh that of thousands who know nothing about it at all. It 
is doubtless a useful restraint upon the immediate rulers that they can 
be put upon their defence, and that one or two of the Jury will form an 
opinion worth having about their conduct, though that of the remainder 
will probably be several degrees worse than none. Such as it is, this 
IS the amount of benefit to India from the control exercised over the 
Indian Government by the British Parliament and the people.” 

Lord Motley considers that this view of Mill as to the constitutional 
position of the House of Gommons towards the people of India, “though 
set out with something less than his usual lucidity and force, ’and by no 
means exhausting the case, may content us : no Government can be 
trusted, if it is not liable to be called before some Jury or another, compose 
that Jury how you will, and even if - it should unluckily happen to be 
dunces” .—Would it content the people of India for over ? 
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Parliament, the supreme and ultimate authority of Parliament, 
formerly exercised through the Board of Control. The powers, 
rights, and duties inherited from the previous rulers of the land 
are in practice exercised by the Viceroy and Governor-General 
of India. This may seem a valueless distinction in the face of 
the omnipotence of Parliament to deal with Indian affairs as it 
chooses. But it assumes importance with reference to the 
actual means and methods of administration in India. We 
may say, for instance, that the Secretary of State by him- 
self, in a sense, succeeded to the powers of the Board of 
Control, but with a more direct authority over the affairs of India 
and a more direct responsibility to Parliament. The Council of 
India established by the Act of 1858 to advise and assist the 
Secretary of State in the transaction of Indian business is also, in 
a similar sense, the successor to the old Courts of Directors and 
Proprietors of the Company. To the extent to which this Coun- 
cil assists and interposes in the Secretary of State’s action or 
policy in regard to the affairs of India, the position of the Indian 
Secretary of State differs in some respects markedly from that of 
other Secretaries of State of His Majesty. Similarly, though his 
office is the creature of a British statute, the Governor- General 
has and exercises rights, powers and privileges which do not 
come within those enumerated in the statutes of Parliament, but 
'\^hich have accrued to the Government of India as the successor 
of the previous Native Bulers in the land and as the representative 
of the Crown and the accredited agent for its prerogatives in India. 
The important rights of the State to the land revenue in India 
arise, for example, from what is claimed to be the customary and 
ancient Indian right to the Rajabhagam or the King’s s’hare of 
the produce of the land in India. 

It may, therefore, be inferred from the above that Barlia- 

ludifference of “®’^<=a'ry control over Indian affairs, even from 

Parliament in the constitutional point of view, must needs 
praotic© ■« . « , . 

be imperfect owing to the complicated origin 
of British authority in India and the difficulty of exercising direct 
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supervision. In actual fact, moreover, the indifference of Parlia- 
ment and the British electors to the Government of India — 
the brightest Jewel in the British Crown — is astounding and 
their ignorance of Indian affairs is ‘ ahyssmal.’ ^ The extent and 
the limits of the authority ordinarily exercised by Parlia- 
ment over Indian administration, as fixed by statute, are 
comprised in the following provisions : — (l) that, “ although 
the whole of the Indian revenues are at the disposal of the 
Secretary of State and the Council, to be by them drawn 
upon for all expenditure required for the service of India, 
they must make known to Parliament all expenditure in- 
curred and may not increase the debt of India without the 
sanction of the House of Commons ; (2.) that, on the other hand, 
although the Indian Budget is annually laid before that House 
with a report on the ‘ Home accounts’ by an independent 
auditor and a statement showing the moral and material pro- 
gress of India — to enable its members to offer suggestions, 
ask for information, and generally criticise the policy of 
the Government in relation to India — the financial state- 
ment is followed by no application for any vote to control or 
influence the taxation of India, but merely by a certain formal 
resolution setting forth the actual revenue and expenditure in 
India for the current year” ; (3) that, except for preventing or 
repelling actual invasion of His Majesty’s Indian possessions, or 
under other sudden and urgent necessity, the revenues of India 
are not, without the consent of both Houses of Parliament, 
applicable to defraying the expenses of any military operation 
carried on beyond 'the external frontiers of those possessions by 
His Majesty’s forces or charged upon those revenues and (4) that 

* The intention, however, of the framers of the Act of 1858, which 
transferred the rule of India from the Company to the Crown, appears to 
have been that the House of Commons should exercise a direct and regu- 
lar supervision over the Government of India. The history of that 
measure is, from a constitutional point of view, interesting and an adnciir- 
able summary of it by the late Mr. George Yule in his Presidential Ad- 
dress to the fourth Indian National Congress is reproduced in a Note at 
the end of this chapter, 
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all proclamations, regulations and rules made under the Indian 
Councils Act, 1909, other than rules made by a Lieutenant- 
Governor for the more convenient transaction of business in his 
Council, shall be laid before both Houses of Parliament as soon 
as may be after they are made. 

While it is true that Parliamentary control over Indian 
affairs has thus tended to become unreal, because of its difficulty, 
it has been maintained by no less an authority than Mr. Leonard 
(now Lord) Courtney in his book on the ‘ Working Constitution 
of the United Kingdom’, “that it has been part of the overruling 
mind which has shaped the organisation of Indian Government 
to make it not too responsive to the varying temper of 
the House of Commons, though in the end, the national will 
must have its way.” How both these could be secured by 
placing the Indian Secretary of State’s salary on the British 
Estimates, is explained by Mr. (now Lord) Courtney as follows:— 

“The Secretary of State is a Member of the Cabinet which 
must possess the confidence of the House of Commons. . 

In the end, the national will must have its way here as else- 
where ; but checks and obstacles are interposed which, perhaps insen- 
sibly, moderate its force. No part of the expense involved in 
the Government of India comes before the House of (mmmons 
in Committee of Supply. The salary of the Colonial Secretary is voted 
by Parliament and there is thus a possibility of annually review- 
ing his policy in the full activity of the Parliamentary Session. The 
salary of the Indian Secretary of State is paid by India and never comes 
before the House of Commons. At the end of the Session, generally 
after the Appropriation Bill has been read a second time, the Indian 
Budget is submitted ; and this consists of the review of the financial 
situation in India followed, after a desultory discussion, by a Resolution 
simply affirming that the Indian Accounts show certain totals of income 
and expenditure. It may be doubted whether this does not betray too 
great a jealousy of the House of Commons- If the salary of tlie Indian 
Secretary of State were submitted like the Colonial Secretary’s to a vote, 
the opportunity for a real debate would be given which, experience’ 
suggests, would be used rather than abused,” 
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NOTE 

{E^tr^ct from the Presidential Address of Mr, George Yule, as Presi- 
dent of the Fourth Indian National Congress held in Allahahad in Decem- 
ber 1888.) 

“ When the sole government of tliis country was taken over by 
the Crown in 1858, it fell to the lot of Lord Palmerston wlio was then 
Prime Minister, to introduce into the House of Commons, a Bill 
which was afterwards known as India Bill No* 1. The main pro- 
visions of this Bill were, that the Government of India was to vest in a 
Viceroy and Council in India and a Council of eight retired Indian 
officials presided over by a Secretary of State in London. The proceed- 
ings of these two separate bodies, each of whom had certain indepen- 
dent responsibilities, were to be subject to the review and final decision 
of the House of Commons. The chief objection to this Bill was that 
no provision was made for the representation of the people of the 
country. Mr. Disraeli, who was leader of the Opposition, objected to it 
on the ground of the insufficient check which it provided ; and lie said 
that with such Councils as those proposed, ‘ you could not be sure that 
the inhabitants of India would be able to obtain redress from the 
grievances under which they suffered, that English protection ought to 
insure.’ Almost immediately after the introduction of the Bill, Lord 
Palmerston was defeated upon a side question and Lord Derby became 
Prime Minister with Mr. Disraeli as Leader of tlie Plouse of Commons. 
No time was lost by the new Ministry in introducing India Bill No. 2, 
Mr. Disraeli dwelt upon the desirability of having the representative 
principle applied to the Government of the country and bis scheme was 
to increase the Council in London, which was proposed l)y Lord 
Palmerston, from eight to eighteen Members, half of wlioin were to be 
elected and were in all other respects to be entirely independent of 
Government- He regretted that the unsettled state of the country did 
not admit of a representation of the people in India itself, and all that 
could be done in the meantime was to approach as near to that form of 
government as the circumstances would permit. The provisions of his 
Bill to effect that purpose were briefly these. Four of the elected half 
of the Council were to be Members of the Indian Civil and Military 

services of ten years standing and the remaining five must liave been 
engaged in trading with India for at least five years* The constituency 
electing the four Members connected with the services was to 
consist of all officers of both branches of the India Service and algo of 
5 
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all residents in India owning £2,000 of an Indian Railway or £1,000 
of Government Stock. The five mercantile members were to be elected 
by tlie Parliamentary constituencies of London, Belfast, Liverpool, 
Manchester and Glasgow- So deeply ingrained is this notion of govern- 
ment by representation in the minds of Englishmen that, rather than 
leave it out of sight altogether in dealing with the affairs of India, the 
Government of that day made the proposal 1 have stated. Although 
the intention underlying these proposals was applauded, the scheme 
itself was felt to be, from the imperfect character of the constituencies, 
wholly inadequate to secure the check that was desired. It was clear 
or rather it soon became clear, that the interests of one set of voters 
were adverse to the interests of the mass of the people and that the 
other set knew absolutely nothing of the country or its wants. 
Received with favour at first, the Bill soon became the object of jest 
and derision on the part of the Opposition and even its more impartial 
critics said of it that it was useless offering to the people of 
India under the name of bread, what would certainly turn out to 
be a stone. At the suggestion of Lord John Russell, the Bill was 
withdrawn and the House proceeded by way of resolutions to con- 
struct the frame work of another Bill. The plan finally adopted was 
this— the legislative and administrative powers were to be entrusted to 
a Viceroy and a Council in India and the check upon them was to be a 
Council of fifteen Members sitting in London. This Council was to be 
responsible to the Cabinet through a Secretary of State, who was to be 
responsible in turn to the House of Commons. This arrangement was 
regarded merely as a provisional one and the policy to be pursued was 
to work up to the constitutional standard. Education was to be largely 
extended and improved and the natives of the country were to be drafted 
into the service of Government as they became qualified with the view, 
among other reasons, to lit them for the anticipated enlargement of their 
political powers. The provisions made and the prospects held out in the 
debates in Parliaments derived a lustre from the famous Proclamation of 
the Queen that half -fulfilled Charter of Indian rights — which was first 

read and published to the people of India in this very city of Allahabad 
thirty years ago- 

Now, what I wish to impress upon your mind by this brief narra- 
tive, is the great importance that was attached at that time to some 
sort of constitutional check. Railing to have it in the form that the 
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English people themselves approved and followed in the management 
of their own affairs, they devised the substitute with its three-fold 
check that I have mentioned. Parliament itself was full of gushing 
enthusiasm as to the part it would take in the business. In the absence 
of a representative body in India, the House of Commons was to play 
the role of one on our behalf. It was to regard tlie work as a great 
and solemn trust committed to it by an all-wise and inscrutable Provi- 
dence, the duties of which it would faithfully and fully discharge. Such 
was the style of language employed both in and ©ut of Parliament at 
the time I allude to. And now what is the actual state of the case*? 


it is summed up in a single sentence : there is no check. The ill 
under which our affairs are administered appears like many other 


Bills to be open to more than one interpretation. The interpretation 
put upon it at the time, and what was probably the intention of Parlia- 
ment, was, the Government of India was to have the right of initiative; 
the Council in London the right of revision and the Secretary of 
State, subject to the ultimate judgment of the House of Commons, the 
right of veto. And this was practically the relation of the parties until 
1870. In that year, the Duke of Argyll was Secretary of State ; and in 
a controversy on this subject with Lord Mayo wlio was then Viceroy, he 
laid down quite another doctrine. He held that the Government in India 


had no independent power at all and that the prerogative of the Secretary 
of State was not limited to a veto of the measures passed in India. ‘ The 
Government in India, ’ he maintained, ‘ were merely^ executive officers of 
the Home Government, who hold the ultimate power of requiring the 
Governor-General to introduce a measure and of requiring also all the 
Official Members of tlie Council to vote for it.’ This power-absorbing 
Despatch is dated 24th November 1870. The supposed powers and pri- 
vileges of the Council in London have been similarly dealt with and the 
Council is now regarded merely as an adjunct of the office of the Secretary 
of State, to furnish him with information or advice when lie chooses to ask 
for it. The present position is tins : the Government of India has no 
power ; the Council in London has no power ; the House of Commons 
has the power, but it refuses or neglects to exercise it. The 650 odd 
Members who were to l.e the palladium of India’s rights and liberties 
have thrown ‘the great and solemn trust of an inscrutable Providence’ 
back upon the hand of Providence to be looked after as Providence 
itself thinks best.” 
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THE CEOWN AND THE INDIA OFFICE 

The executive authority of the Grown over India is not a thing 

which arose with the Act of 1858. As has been 
Into! Po^ted out in the last chapter, it has existed 

from the middle of the eighteenth century 
and been exercised through various bodies from time to time. 
What the Act of 1858 did was to vest that authority directly in a 
Secretary of State, assisted by a Council, newly created. It is in 
this respect that the framers of the Act made a departure from the 
methods followed as regards the Colonies- The reasons therefor 
were then indicated to consist in a desire to have expert advice and 
guidance on, and to some extent control over, the affairs of India 
entrusted to the Secretary of State. In respect of the Colonies, 
the constitutional theory has been that the authority of the 
Crown in regard to legislation and administration, is exercised 
by the King in Council {i.e., the Privy Council). Parliament, of 
course, is supreme and might intervene and make provision for 
the Government of any Colony— for, in the words of Lord 
Mansfield, “there cannot exist any power in the Crown exclusive of 
Parliament.” But, ordinarily, it has been deemed to be specially 
within the province of the ‘ King in Council ’ to deal with the 
good government of the overseas Empire. This theory, to a 
large extent, held good in respect of India too, and vestiges of 
it still remain in the matter of issuing military ' commissions. 
With the passing, however, of the Eegulating Act in 1773, the 
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^Parliament came upon the scene and the authority of the King 
in Council receded and was practically thereafter confined to the 
settled prerogative of the Crown to receive appeals in all 
colonial causes” — a power which is now statutorily vested in the 
Judicial Committee, 

Thus, while the authority of the Crown over Colonial 
affairs continued to be exercised by the King in Council, that 
over India came to be exercised through special bodies, such as 
the Board of Control and the Secret Committee of the Court of 
Directors, the main reason being, it maybe i^resumed, to keep a 
zealous watch over the Company and to provide well-informed 
and expert guidance in the administration of such a vast and 
varied territory as the Indian Empire. The evolution of fche 
Colonial Secretary, therefore, became associated with the King’s 
Council, while that of the Indian Secretary became associated 
with a special and new body known as the Council of India. In 
his book on The Law and Custom of the Constitution,” Sir 
William Anson has laid down this distinction in the following 


terms ’.—“Apart from the legislative supremacy of Parliament, 
which is the same for all parts of the King’s dominions, the Colo- 
nies are governed by the King in Council, or by the King acting 
on the advice of the Secretary of State for the Colonies. But 
India is governed by the Emperor of India acting on the advice 
of the Secretary of State for India in Council. The Secretary 


of State, no doubt, represents the King-Emioeror of India in the 
exercise of the royal prerogative, but his Council is not the 
Privy Council, but the Council of l7idia'\ 

The Act of 1858 which inaugurated the direct Government 

of India by the Crown, recites that all 
The Indian Se- . , , , . “ a i i t i 

cretary of State rights which, it the Act had not been 

passed, might have been exercised by the 
East India Company in relation to any territories, may be ex- 
ercised by and in the name of His Majesty as rights incidental 
to the Government of British India. In virtue of his position, 
the Indian Secretary is always a Member of the Cabinet— the 
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body in whom the ultimate executive authority of the Grown 
over the whole of the British Empire is by constitutional con- 
vention vested. The Secretary of State for India advises the 
Sovereign, according to legal theory, in his capacity of Privy 
Councillor, having been ‘ sworn of the Privy Council as a mat- 
ter of course. The Cabinet, therefore, in its solidarity, joins in 
his counsels and shares in his responsibilities. The Act of 1858, 
however, as we have seen, has associated with the Indian Se- 
cretary a Council whose function it is “to conduct, under his 
direction, the business transacted in the United Kingdom in 
relation to the Government of India and the correspondence with 
India.” Its concurrence, moreover, on some important 
matters relating to Indian affairs, has been made essential 
to the Secretary of State taking any action in respect 
thereto. 


The constitutional position of the Indian Secretary of State 


His position : In 
theory 


has thus been made to differ somewhat 
markedly from that of other Ministers. 
According to constitutional usage, he is the 


person responsible to Parliament for the administration of India. 
But in regarf ^ to certain specified questions— one of them being 
the appropriation of the revenues of India— the determination 
thereof is reserved by statute to the Secretary and a majority 
of the India Council, a body which is unrepresented in Parlia- 
ment and IS statutorily disqualified from direct representation in 

Parliament. The only exception to this rule is that no appro- 
priation of Indian revenues for any ^ military operations beyond 
the Indian frontiers can be made without the sanction of Par- 
liament. This, of course, is of very rare occurrence. It would, 
therefore, seem as if the principle of ministerial responsibility 
to Parhament could not be enforced against the Indian 
Secretary in such cases- which would virtuaUy mean that 
Parliament could not exercise effective control over the 
finances and expenditure of India. A discussion arose on this 
question in the House of Commons some time after the Act 
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of 1858 was passed, in 1869, and the matter has been virtually 
settled by the statement of a late Secretary of State for India. 
The proper mode of regarding the India Council would appear to 
be to treat it as a body deputed hy Parliament to exercise a 
species of Parliamentary control in certain matters over 
the Secretary of State, and the authority so delegated is, in this 
view, liable to be revoked. “ The House of Commons is so over- 
whelmed with business nearer home,” he said, “ that it has no 
opportunity of making itself acquainted with all those vast fields 
of knowledge that will enable it to exercise an efficient intiuence 
over the Secretary of State for India. Therefore, it has institut- 
ed this Council to be its deputy, as it were, to watch him and see 
that the powers placed in his hands are not abused. It ought, 
however, to be clearly understood that the moment the ITouse 
steps in and expresses an opinion on a subject connected with 
India, that moment the jurisdiction of the Council ought to cease. 
It is not to be endured in this constitutional country for a mo- 
ment that the Council should set itself against the ex]^ress opinion 
of the House.” 


The student of Indian constitutional history has yet to look 

In practice development and subsequent use of a 

constitutional convention such as is indicated 
in the above words. The consciousness that the will of the House 
^®^^nns is ultimately bound to prevail has not acted so much 
in the direction of preventing the Council of India from assuming 
a factious or obstructive attitude in the exercise of its irowers, as 
m that of strengthening the hands of the British Cabinet, which 
could rely on the support of the House to subordinate and some- 
times to sacrifice the interests of India — now unrepresented in the 
House — to British or Imperial exigencies or interests. “ While 
the object, and to some extent, the effect of the Act was,” writes 
Sir C. P. Ilbert, “to impose a constitutional restraint on the 
powers of the Secretary of State with respect to the expenditure 
of money, yet this restraint could not be effectively asserted in 
all eases, especially where Imperial interests are mvolved. For 
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instance, the power to make war necessarily involves the expendi- 
ture of revenues, but it is a power for the exercise of which the 
concurrence of a majority of votes at a meeting of the Council 
cannot be made a necessary condition. The Secretary of State 
is a Member of the Cabinet and in Cabinet questions, the deci- 
sion of the Cabinet must prevail. ” The belief that the Act of 
1858 had vested in the India Council the power to veto absolute- 
ly any expenditure which they considered India should not be 
charged with, was soon discovered to be unfounded. In practice, 
the Council has often been overborne and sometimes not 
even consulted. The Secretary of State has had to bow to the 
decision of the Cabinet in these matters irrespective of the in- 
terests of India. 


This fact was clearly brought out in the examination of the 

The India Conn- Salisbury, when Secretary of 

cil ineSective State for India, by the Parliamentary Com- 

mittee on Indian Finance of 1871 — 74. “If 
with the support of the Council, the Secretary of State should op- 
pose a demand from the Treasury,” said Lord Salisbury, “ the 
result would be ‘to stop the machine’.” He was thereupon asked; 

You must either stop the machine or resign or go on tacitly sub- 


mitting to injustice.” “ I should accept that statement ”, he re- 
plied, barring the word, tacitly . ’ I should go on submitting with 
loud remonstrances.” “ Eemonstranees, however loud,” remarks 
an authority, “ might be unavailing unless backed by the force of 
external opinion. And here was the constant difficulty indicated 
by another of Lord Salisbury s replies. Under the pressure applied 
by the House of Commons, every department desires to reduce 
its estimates. It is, therefore, tempted, without any desire to 
be unjust, to get money in the direction of least resistance. So 
long as the House of Commons is indifferent to Indian finance, 
there will, therefore, be a steady temptation to shift burdens upon 
India. The zealous watchfulness of the House of Commons, 
said Lord Sahsbury, would be the best protection of the people of 
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India against such injustice, and he spoke of the desirability of 
exciting public opinion in England ‘ up to the point of integrity*.” 

It has thus happened that the body constituted by Parliament 

to watch over and act as a check on the 

The Oonstitution . iii- 

df the Cdunoil Indian secretary in the exercise of ms 

powers has been, by the Parliament’s own 
subsequent action, deprived of its power and that the object of the 
framers of the Act has been defeated. The India Council, in 
fact, possesses little real power and its only function is to consti- 
tute itself into a body of advisers to the Indian Secretary, who are 
deemed specially conversant with Indian affairs. The consti- 
tutional distinction, however, between the Secretary of State 
in Council and the Secretary of State is still, in many cases, 
of practical importance. The powers of the Secretary of 
State, of the India Council and of the Secretary of State in 
Council will be found fully set out in the Act of 1858, and the 
subsequent amending Acts which are published in the Appendix ; 
only a brief reference to a few noteworthy points is here necessary. 
In general, under the terms of the Charter Act of 1833, 
the Secretary of State may, as inheriting the powers of the 
Board of Control, “ superintend, direct and control all acts, 
operations and concerns which in any wise relate to or concern 
the Government or revenues of India.” The Council of India, 
under the terms of Section 19 of the Act of 1858, conducts under 
his direction “ the business transacted in the United Kingdom in 
relation to the Government of India and the correspondence 
with India.” The Council of India, as at present constituted, 
is to consist of not more than fourteen Members and not less than 
ten Members. These are appointed by the Secretary of State to 
hold office — with the exception of one having professional or 
peculiar qualifications who may be appointed Member during good 
behaviour— for a term of ten years which may for special reasons 
be extended for a further term of five years. The Secretary of 
State may also appoint to the Council a Member having profession- 
al or other special qualifications. The Members of the India 
6 
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Council can only be removed, like His Majesty’s Judges in 
England, by an address of both Houses of Parliament. Ail 
powers required to 1;)6 exercised by the Secretary of State 
in Council and all powers of the Council may be exercised 
at meetings of the Council at wldch not less than five Mem- 
bers are present. The Secretary of State is authorised to 
divide the Council into committees for the more convenient 
transaction of business and to appoint a Vice-President. 

The Indian Secretary and his Council, between them, have 

succeeded, as we have seen, to all the powers 
the India Office previously exercised by the Board of Control, 

with and without the Courts of Directors 
and Proprietors of the East India Company. The nature of the 
control which, xirior to 1858, this Board exercised over the 
administration in India was tlius described by John Stuart 
Mill 

“It is not ” he said, “ so niiicli au executive us a delibera- 
tive body* The Executive Govenuneut of India is and must be 
seated in India itself. The principal function of the Home Govern- 
ment is not to direct the details of administration, but to scrutinise and 
revise the past acts of the Indian Government, to lay down principles 
and issue general instructions for their future guidance and to give or 
refuse sanction to great political measures which are referred Home 
for approval*” 

Sir John Strachey is of opinion that this description holds 
good even at the present day. “ The work of the Secretary of 
State,” is, according to Sir John, “ mainly confined to answering 
references made to him by the Government in India and apart 
from great political and financial questions, the ' number and 
nature of those references mainly depend on the character of the 
Governor- General for the time being. Some men in that position 
like to minimise personal responsibilities and to ask for the 
orders of the Home Government before taking action. Others 
prefer to act on their own judgment and on that of their 


3)< T 


India : Its Administration and Progress. Third Edition, 
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Councillors. The Secretai'y of State initiates almost no tiring.” The 
last statement, however, appears too broad. Though it is supported 
in principle by the pronouncement of the present Viceroy that in 
the matter of the new reforms, the initiative came from the 
Government of Irrdia and not from Lord Morley, still instances 
can be quoted in which the Secretary of State initiated measures 
of reform owing to pressure of public opinion in India and England, 
in opposition to the views of the Government in Irrdia. Other 
instances can also bo quoted in which the “Home” Governmerrt 
initiated and forced on this country measures of financial or 
fiscal policy urrder the pressure of powerful interests in England 
and against the declared intentions arrd policy of tire Government 
in India as well as of public opinion in this country. 

The work of the Council of India is usually to deal with 

such Inrshress as is placed before it by the 

the'ccuncil^^'' Secretary, of State. He may overrule his 

Coiincil in all matters where there is differ- 
ence of opinion between liim and his Council, except as to those 
in which their concurrence is obligatory under the statute. He 
may despatch letters and issue orders directly to the authorities m 
India in the “Secret Department”, wherever the matter is, in 
his opinion or in that of the Indian authorities, one requiring 
secrecy or urgency, or concerns the making of war or peace, or 
the policy resiiecting the Native States and Princes, oi for 
which a majority of votes of the Council is not declared to be 
necessary. A majority of such votes is necessary for decisions 

on the ■ following matters 

(i) Appropriation of the reveouos of India oi pioperties- 

(ii) Exerci^o of borrowing powers and entering into contracts- 

(hi) Alteration of salaries, fnrlongli rules, etc. 

(iv) Appointments of Natives of India to offices reserved for the 
Indian Civil Service and the making of provisional appointments t*. 
the Govern or-GeneraUs Council- 

Por the purposes of the exercise in Hngland of the financial 
powers and duties in respect of the revenues of India or other 
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properties which are by law vested in' the Crown, and the incurring 
of rights and liabilities under contracts, the Secretary of State 
has been declared by the Act of 1858 a juristic person. The Act 
has also provided that the Secretary of State in Council may sue 
and be sued as well in India as in England as a body corporate 
and that every person has the same remedies against the Secretary 
of State in Council as he might have had against the East India 
Company. 

In this respect, an important constitutional distinction 


An interesting 
distinction in law 


exists between him and the other Secretaries 
of State. In England, an action does not lie 


against the Crown. The only legal remedy 
against the Crown is by Petition of Bight. On the other hand, 
Ministers in England are not protected, except where expressly so 
provided by statute, in respect of legal wrongs by pleading the 
authority of the Crown, whereas in respect of India, the Secre- 
tary of State and every Member of the India Council are express- 
ly exempted from personal liability in respect of all contracts, 
covenants or other engagements entered into by them in their 
official capacity, and “all costs and damages in respect thereof are 
borne by the revenues of India,” Moreover, as Sir C. P. 
Ilbert points out'% it has been held that a Petition of Eight does 
not lie for a wrong committed, in pursuance of the maxim that 
the King can do no wrong ; and for a wrong done by a person in 
obedience or professed obedience to the Crown, the remedy is 
against the wrong-doer himself and not against the Crown. But, 
in India, it would seem as if a statutory remedy will lie against 
the Secretary of State in Council as a body corporate, not merely 
in cases in which a Petition of Eight will lie in England, but in 
all cases in which the right of suit is given by statutes and in 
respect of acts done in the conduct of undertakings which might 
be carried on by private individuals without sovereign powers. 
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THE IMPEEIAL GOVBENMENT 


We have dealt, in the last two chapters, with the powers, 


The ExeoutiYe 
authority in India 


functions and ordinary business of the Su- 
preme Legislative and Executive authority 


over the Mian Empire, vested in the Parliament of Great Britain 
and Ireland and the Crown of the United Kingdom. The direct 
administration of an Empire like British India could not, how- 
ever, be conducted by a body or bodies constituted in London and 
it is to the organs and institutions, evolved and estabhshed in India 
during more than a century and a half, that we must next look 
to obtain an idea of how the administration is carried on. In 
doing so, we may first of all deal with the executive authority, as 
being the older in point of origin and as the one from which the 
legislative authority subsequently expanded and became distinct. 
The " superintendence, direction and control in India of the 
civil and military Government of British India is vested in the 
Viceroy and Governor- General of India- in Council. Statutorily, 
of course, the old provision in the Eegulating Act of 1773 requir- 
ing and directing the Governor -General in Council to obey aU 

such orders as they shall receive from the Court of Directors , 
pf the East India Company is stiU operative and vests in the 
Secretary of State— who has succeeded to the powers of the Comt 
of Directors under the Act of 1858— the power of requiring 


similar obedience to bis orders. 
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The constitutional question, however, in this connection is not 

The position of much as to the subordinate or delegated 
the man on the spot executive authority of the Governor- General 
in Council, which is undisputed, as to the extent and limits of 
such authority. The relations between the Secretary of State and 
the Government of India are now regulated, according to Sir 
Courtenay Ilbert, by constitutional usage. Sir John Strachey, 

however, as stated before, seems to tlhnk that the usage is not quite 
settled, at least so far as the every-day administration is concerned, 
and that it varies with the character of the Governor- General for 
the time being. It is not possible for those not directly acquainted 
with the administrative business and methods of the Imperial 
Government to venture any opinion on this subject. Nor could 
any definite and petrified usage in this respect be expected to 
outlive the requirements of the daily progressive and expanding 
administration of India. There are those who believe implicitly in 
the man on the spot ” theory, while there are others who 
believe in the corrective infiuences of control from tlie democracy 
in England and its agents, tlie Ministers of His Majesty, 
under the guidance of public opinion and piugressive ideas. 

Whatever be tlie riglit principle in this respect, we 

His initiative in may refer to one oi’ two understandings 
egislatiGii which liave become settled in regard to the 

relations between the Governor-General in Council and the 
ecretary of State, as a result of controversies which arose after 
the Acts of 1858 and 1861 were passed. The interpretation put 
upon the Act of 1858 at the time it was passed by Parliament 
was, as Mr. George Yule pointed out in the speech quoted in 
the Note to the last Chapter, tliat the Government of Inrli'a. 
was to have the right of initiative, the Council in London 
the right of revision and the Secretary of State the right 
of veto, . subject to the ultimate judgment of the House of 
Commons. Similarly, the Indian Councils Act of 1861 vested 
the power of previous sanction necessary for the introduc- 
tion of certain important measures in the Legislative 
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Councils, in the Governor-General, and not in the Secretary 
of State — the power of subsequent disallowance by the 
Crown, exercised through the latter, being the only check 
retained in his hands under the Statute. Disputes, however, 
arose over this division of powers. The first of its kind was 


in 1870, wdien the Duke of Argyll was Secretary of State for 
India and Lord Mayo the Viceroy. There were differences of 
opinion between the Secretary of State and the Government - of 
India in connection wuth some of the legislative proposals of the 
latter, then before the Legislative Council. x\mong these 
the Punjab Drainage and Canal Act which set the wdioie 
subject of irrigation works on a legal footing as regarded the 
Punjab, was the subject of a great controversy betw^een Lord 
Mayo and the Duke of Argyll. In a Despatch, dated the 24th 
November 1870, the Duke of Argyll laid it dowm that the prero- 
gative of the Secretary of State was not limited to a veto of the 
measures passed in India. “The Government of India,” he observ- 
ed, “ were merely executive ofiicersof the ‘ Home ’ Government, 
who hold the ultimate power of requiring the Governor -General 
to introduce a measure and of requiring also all the Official Mem- 
bers to vote for it.” The Punjab Canal Act was afterwards 


repealed and re-enacted with modifications. 

The next important dispute was in 1874 and w^as but 
the natural development of what took place in 1870. If 
the Secretary of State could and ought to do what the Duke 
of Argyll said lie had the power of doing in respect of the 
legislative proposals of the Government of India, it follows that 
in order effectually to exercise such a power, action subsequent 
to the passing of measures by the Councils in India, either by 
exercise of veto or by requiring the Governor-General to repeal 
and re-enact them with the necessary modifications, is not 
sufficient. This was exactly how it struck the Marquis of 
Salisbury who "was Secretary of State for India in 1874. In a 
Despatch to Lord Northbrook, the Governor- General, the Secre- 
tary of State directed that the Government of India should in 
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future communicate to him — in order that he may have an 
opportunity of previously expressing his opinion and directions 
thereon— information regarding any measures, except those of 
slight importance or those requiring urgent action, which they 
might intend to introduce into the Legislative Council. A similar 
course was to be followed in case any important alterations were 
made during the progress of a measure through the Legislative 
Council and the orders of the Secretary of State were to be await, 
ed thereon. The Provincial Governments were also asked simi. 
larly to follow the same procedure. The Government of India point, 
ed out difficulties in following this course, after once a measure 
had been launched, and suggested that the understanding 
should be that the measure might be proceeded with, if no reply- 
were received to their communications within two months ; an(3. 
in regard to the Provincial Legislative Councils, Lord NortL- 
brook’s Government pointed out that the course proposed by tb,e 
Secretary of State was likely to interfere with the power and th^ 
obligation, imposed by statute upon the Goveinoi-General, of 
sanctioning or rejecting prior or subsequent to enactment th.© 
legislative proposals of the Provincial Governments. As a result 
of the correspondence that took place, the Government of India 
promised to bear carefully in mind the wishes of the Secretary- 
of State, more especially as he had assured them that his instruc- 
tions were not intended to fetter the discretion which the law 
had vested in the various legislative authorities in India or in tine 
Governor-General. The Secretary of State accepted the arrai^e- 
ment. But in 1875, in consequence of the financial state of tine 
country, the Tariff Act was passed as an urgent measure withoiut 
reference to the Secretary of State, imposing a duty of 5 per cent;, 
on imported cotton and other goods, and it had the effect of 
checkmating the Secretary of State in reference to a matter on 
which he had expressed contrary views before and in which tti© 
interests of the Lancashire cotton manufacturers were involvod- 
He, therefore, censured the Government of India for having pass® 
the Tariff Act without reference to him. He refused to accept -fetio 
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contention of the Government of India that the urgency of the case 
was their justification and that an additional reason for immediate 
action lay in the difficulty of carrying on prolonged discussions, 
pending a reference to the Secretar^^ of State, with regard to 
measures ‘ involving alterations of customs duties without a 
disclosure of the intentions of Government wliich would be pro- 
ductive of considerable inconvenience to trade. ’ Lord Salisbury 
considered that the Government of India had over-rated the 
difficulty of keeping an official secret and re-affirmed his for- 
mer position that the import duty on cotton manufacturers should 
be removed as soon as the condition of the revenues enabled the 
Government of India to part with it. In regard to legislative mea- 
sures, he directed for the future that whenever the Government 
of India found it necessary to pass an Act urgently, telegraphic 
intimation should be given to him beforehand without delay. 

This decision led to the immediate resignation of Lord North- 
brook and the appointment of Lord Lytton to the Viceroy alty, 
with a mandate on this and other questions a mandate, howevei, 
wdiich he found difficult to carry out and which he carried out 
eventually only by the exercise of his extraordinary power of 
overruling the majority of his Councillors. The effect of the 
Marquis of Salisbury’s orders in connection with this question 
was considered to be, according to a high authority, to transfer 
to a great extent the initiative of the measures required for 
the good government of India from the Viceroy s Council to 
the Secretary of State, ” and the Despatch on the subject, though 
approved by a majority of the then members of the Council of 
India, was dissented from by such distinguished administrators 
as Sir Brskine Perry and Sir Henry Montgomery.'*' 

It may, therefore, be inferred that while the statutory powers 

vested in the Governor- General in regard to 
a i s e X e cu tiv© legislation have come to be controlled by the 

Secretary of State in the manner indicated 

* The main Despatches in connection with this controversy which set 
forth the constitutional xinderstandings between the Secretary of State 
and the Government of India will be found in the Appendix* 

7 
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in the foregoing paragraphs, his powers are even more liable to be 
interfered with in regard to executive administration, where the 
occasions for interference in the interests of good government or 
otherwise are likely to be more frequent. On aJl questions 
relating to foreign affairs, the Government of India equally with 
the self-governing Colonies, have no foreign pohey of their own, 
because India’s foreign relations must necessarily be co-ordinated 
with those of the Empire. The power of declaring war, com- 
mencing hostilities or concluding treaties is vested in the Cro-vm, 
and in cases where questions connected with its exercise arise 
in connection with India, they have been subject, as we saw in 
the last chapter, to some amount of Parliamentary control where 
expenditure is involved. In regard to India’s neighbouring 
Asiatic powers, the initiative in the conduct of foreign affairs 
must, to a large extent, be in the hands of the Government of 
India ; but the summary manner in which Mr. Brodrick (now 
Lord Midleton), Secretary of State in 1904, revised the treaty, 
concluded by Colonel Sir Frank Younghusband with the Tibetan 
Government at the instance of the Government of India, is 
one example to show how limited the power of the Government of 
India might become should the Secretary of State choose to inter- 
fere. The Ourzon-Kitchener controversy of 1905 is the latest 
instance which furnishes a measure of the extent to which even 
a powerful Viceroy may have to yield in respect of large quesj 
tions of administrative policy to the Secretary of State s views. 


* In respect of executive functions and administration, the contol 
which, if he chooses, the Secretary of State oordd exercise ever the 
authority of the Governor-General in Council may be expressed Dy tne 
Terds used in the Imperial Gazetteer, Vol. IV, p. 36 that ; tbe Secre- 
tary of State has the power of giving orders to every officer in 
eluding the Governor-General.” Apart from srecifio restrictions 
by the* Secretary of State on the financial powers of the Vioeioy and his 
Council, his sanction is required ; -l,- 

(i) to any reduction or increase of taxation or other measure w lO 
would substantially affect Indian revenues, 

(ii) to any important new departure in financial policy, such as matters 

relating to currency operations or debt, _ ^ • • i. 

(iii) generally, to any matters, which raise important administra- 
tive questions or involve considerable expenditure or outlay of an un- 
usual or novel eharacter. 
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The Governor-General and his Council are appointed from 

“Home,” and the former is usually a politician 
Extent of the . , 

Viceroy’s responsi- or administrator of exi^erience from hingland. 

The utmost effect, therefore, of his sub- 


ordination to the Secretary of State could only be that, if 
he felt disposed to differ from the policy of the Secretary 
of State, he must yield up his private opinion or resign. If 
he yields, he becomes in effect a mere creature of the Home 
Government. If he resigns, there is no constitutional means in 
by which he can vindicate his position, or have carried 
out the policy which he deems necessary for the welfare of mdia. 
It is to be noted tliat in this respect the Government of 
British India differs from that of the self-governing Colonies. 


If the Secretary of State for the Colonies, through the Go\ernor 
or Governor-General of that Colony, vetoes any legislation or 
otter proposal, the members of the Colonial Government can 
resign and appeal to their constituencies and, if the latter- 
support them, the “ Home ” Government becomes virtually 
powerless to proceed further. The responsibility of the 
Government of a self-governing Colony rests upon and 
could be enforced by the will of the people of the Colony 
and not that of the “Home” Government. The Governor- 
General in India may resign, but the Government of 
India, consisting of the Councillors and his successors, 
are bound to carry out the orders of the Home 
Government. The legal and political responsibility of the 
Government of India is only towards the “ Home” Goverur 
ment, and there is no constitutional arrangement by which they 
could be made responsible to the people of India. The Go- 
vernment in India is primarily based upon principles of bene- 
volent despotism and such responsibility as the Govern- 
ment of India might feel towards the people of India 

is only moral and based upon their sense of justice 

and righteousness and upon the effect of such expressed 

pubho opinion in the country as could, if possible, make 
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^itself felt through the now enlarged Legi-slative Councils 
and otherwise. 

Yet, when all has been said as to the measure of subordina- 
tion of the Governor-General to the Secre- 

Wide powers of State, the fact remains that British 

Viceroy j ^ 

India is under the immediate adminis- 
tration of the Viceroy and his Council. In the ordinary 
course of business, where the Secretary of State is not disposed 
unduly to interfere with the Governor- General and his Council, 
the powers of the latter are practically unlimited for efficient 
administration and the furtherance of the welfare and progress 
of the country. In a country where personal government 


* It lias been claimed by no less an authority than’ Sir Valentine 
Ghirol (‘Indian Unrest’ Macmillan & Go., 1910) that the effect of the 
recent constitutional ref orms introduced by Lord Morley and Lord Minto, 
designed as they are to give some responsible share to the representa- 
tives of the people > in the work not only of legislation but of every day 
administration, is calculated to lead to further developments in the 
direction of increasing the responsibility of the Governor-General 
and his Gouncil to the representatives of the people in India 
itself, and that in furtherance of this purpose it is necessary that the 
control of the ‘ Home ’ Government must diminish. In this view the 
interference of Parliament in the details of Indian Administration is, 
he has contended, undesirable. He writes : “ The peculiar conditioiis. of 
India exclude the possibility of Indian self-Government on Golonial lines, 
but what we may, and probably must, look forward to at no distant date 
is that, with the larger share in legislation and administration secured to 
Indians by such measures as the Indian Councils Act, the Government of 
India will speak with growing authority as the exponent of the best Indian 
opinion within the limits compatible with the maintenance of British 
Rule and that its voice will therefore ultimately carry scarcely less weight 
at home in the determination of Indian policy than the voice of our self- 
governing Dominions already carries in all questions concerning their 
internal development.” There can be no doubt that to the extent the 
ei^ecutive administrations in India develop a sense of constitutional res- 
ponsibility to the representatives of the people in the Councils, to that 
extent it would become unnecessary for the Parliament to exercise control 
which it has now the power to do and sometimes does. But whether and 
how far it is possible and safe to anticipate such development and 
dispense with that control in advance and how far , such a process, is 
likely of itself to defeat the purpose in view are questions which 
arise for discussion. It is uianecessary for our purpose to pursue ‘this 
political speculation further. Sufficient has been’ said, it is believed, to 
give an idea of the constitutional view to be taken of the position of the 
Viceroy and Governor-General of India and his Obunoil in relation to 
the Secretary of State and the Parliament of the United Kingdom to whom 
he is constitutionally responsible*, and the right ’ political principles 
by which this question has. to be examined and discussed. . _ . 
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has played so large a part, the personality of the Viceroy 
and Governor-General, as the representative of His Ma^es y 
the King-Emperor in India, has always been looked upon to a 
great extent as the sign of just and benevolent Government, 
though the tendency of departmentalism, as we shall see presently, 
has steadily gone to reduce his personal factor in administration. 
The Governor-General, moreover, as we have observed m a former 
chapter, is the repository of all those legal prerogatives and powers, 
privileges and immunities, which have become vested m him as 
the representative of the British Crown and as the successor on 
behalf of the Crown, to the old territorial rulers and princes of the 
land. These rights which the Governor-General in person and the 
Executive Government collectively have inherited, vary from 
the important rights of the State to the land revenue 
in India to receiving formal nu^zers, which are touched 
and returned, from chiefs and princes. The prerogative of 
pardon and mercy reside in the Governors and in the Governor- 

General, and the Imperial and Provincial Governments have been 

expressly strengthened in the exercise of this power by the Criminal 
Procedure Code. The Governor-General, and the provincial heads 
of Government too, can claim the priority of Crown debts over 
other debts. They are also entitled to the benefit of the rule that 
the Crown is not bound by statute unless expressly named therein. 
The Governor- General in Council has also, by virtue of delegated 
authority and subject to the control of the Secretary of State, the 
powers of making treaties and arrangements with Asiatic States, 
of exercising jurisdiction and other powers in foreign territory, 

Sbiid of gbcc^.uiriiig ajiid cGdin^ tGnitory. 

In the exercise of such vast and varied powers and the 

discharge of responsibilities so great and 
History growing, towards the pieo^de in India and 
the Government in England, as those which 
the Acts of 1858 and 1861 and the subsequent series of admi- 
nistrative regulations have imposed on the Governor-General in 
Council, it is hardly to be expected that the ' plan of conducting 
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the business of the Government of India should not from 
time to time undergo marked changes. This plan has, 
however, throughout proceeded upon what has been termed 
a scheme of “ Council Government. ” Its evolution in 
different parts of the British Empire is full of interest 
to the student of political institutions, while its peculiar 
evolution in India as a mode of conducting the highest 
class of administrative business is, according to John 
Stuart Mill, “ one of the most successful instances of the 
adaptation of means to ends which political history, not hither- 
to prolific in works of skill and contiivance, has yet to show”. 
It is worthwhile therefore to go in somewhat more detail than 
might bethought necessary, into the origin and development 
of Council Government generally in the British Empire in this 
connection, as it will serve to explain many important features 
of the Indian Constitution and will have an important bearing 
in the discussion of Questions as to the future trend of this 
institution in India. 

Council Government, as such, may be described as an even 

The early Council- institution than that of the Cabinet 

governed Colonies and, indeed, represents the first rudimentary 

form of Colonial Government with which 
Great Britain began her territorial expansion in the East and 
in the West. As early as King James’ reign, Sir Francis Bacon in 
his essay on “ Plantations ” observed : — “ For Government, let 
it be in the hands of one assisted with some counsel.” It was 
the Council-governed Colony or plantation of the earliest type 
on which the first settlements of the East India Company in 
India were modelled. Before the close of the 18th century, 
however, the Council-governed Colonies in the West had ap- 
proximated to a single type of government, and they came to 
comprise most of the important British Colonies in America and 
in the West Indies. According to Professor Lowell, the author 
of the “ Government of England,” this type was that of 
a Governor appointed by the Crown and a legislature with a 
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populai’ branch, elected by the inhabitants of the Colony 
possessing the power of the purse. “ For any people with 
English political traditions,” he observes, that was the 
natural form to adopt. Where men of English stock were the 
predominant element in the populatioir, it was impossible to 
refuse them an elective assembly empowered to levy taxes and 
appropriate the proceeds; and, on the other hand, the Governor 
must be appointed by the Crown if any real connection with 
the parent state was to be maintained.”* So far is this true 
that, as a matter of course, the same type of government has 
ordinarily been adopted by the United States for the adminis- 
tration of her territories and dependencies. At the time 
when British institutions took root in Canada, however, 
it was decided that circumstances did not permit the creation 


of representative institutions. 



1774 set 


^ - Mil wwpiiiiii m — - 

up instead a legislative council of persons appointed by the 
Crown. The further history of Canada lies in the direction of 
the acquisition of responsible self-government, but, at the close 
of the 18th century, both in tliat Colony and in other Colonies, 
the government consisted of the familiar type of a royal 

governor and an elected assembly. 

In the Charters which were granted to the East India 

Company at the time of their early settle- 

IndS'n cLterr'^^ ments and acquisitions in the seventeenth 

and eighteenth centuries, this familiar 
type was modified to the extent of omitting the elective 
assembly which, under the circumstances of the British occu- 
pation of territories in India, — an occupation then made 
more for trade purposes than for permanent colonial settle- 
j]Q 0 nt — could not be established among a population of non- 
British antecedents amidst whom the British settlers numbered 
but a handful. The earlier Charters, therefore, established 
institutions consisting of a Governor and a Council for 

* The Government of England by A. Lawrence Lowell [Macmillan] 
Vol. II, page 393, 
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tliG 8jd.iiiiiiistrSjtion of torritoriGS in Bjnd. S;ioiiiid. in 3ind. 

Sjround BombBjyj cind in Ojiid aironnd Csjlcuttsj, witli tlioii 
dopondonciGS. TIig GrovGmor-in-Coiiiicil, in tliG cibsGncG of 9jn 
elGctcd Oouncil, was given the power to legislate along with 
the power to administer, and the distant factories sub- 
ordinate to these Presidencies, as they came to be called 
were administered by a Chief and Council or by Eesidents 


according to their importance. 

The Eegulating Act which was passed about the same time 

as the Quebec Act, took further steps in the 

Tlie Councils un- 
der tlie Eegulating same direction by providing a consolidated 

Act, 1773 constitution for all the territories under the 

rule of the Company in India. The original system of govern- 
ment by mutually independent and unwieldy Councils of mer- 
chants with Presidents at the Presidency towns, not merely 
gave rise to gross abuse but was found hardly adequate for the 
management of the local affairs, even of a large trading corpo- 
ration. The system became quite impossible as soon as the 
Company was called upon to fill a more important role. The 
governing body which till then consisted of a President or a 
Governor and a Council composed of the senior servants of the 
Company, exercising their powers collectively and issuing their 
orders in accordance with the votes of the majority, was, there- 
fore, altered by the Eegulating Act which, as its preamble 
stated, was enacted ‘ for the better management of the affairs 
of the Bast India Company as well in India as in Europe’. 

The form of Council Government which that Act provided 

Executive Gouu- government of India and Bengal, as 

oils : Advisory and well as for that of the other two Presiden- 

Administrative • i n j 

cies, made a departure from one or two im- 
portant features in the prevailing type of colonial constitutions 
then in vogue, which they have subsequently retained to the 
present day in most of the Crown Colonies. The general out- 
ward marks of a Colony then, as now, have been that it is 
administered by a Governor assisted by an advisory body called 
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the Executive Council which includes the official heads of the 
principal departments, while the power of legislation is vested 
in a separate legislative council. In many of the Grown 
Colonies at the present time, the members of the Legislative 
Council either serve in virtue of their offices or are nominated 
by the Governor. In others, the nomination of a limited 
number of members is entrusted to public bodies. In some, there 
are representative members elected dn local constituencies by 
electors having a prescribed qualification. Other Council- 
governed Colonies have a nominated legislative council and a 
separate representative assembly — a system which once prevailed 
more extensively but, as in all other cases, has been voluntarily 
surrendered as less suitable to the needs of the Colony than 
that of a single legislative body. In some cases, representation 
has been surrendered altogether and Colonies which once elected 
their legislature have accepted government by a legislative 
council wholly consisting of official and nominated unofficial 
members. Only governments having a legislative council of 
this description are, in the proper sense of the term, Grown 
Colonies, but all Council-governed Colonies as distinguished from 
self-governing Colonies are, however, described in popular usagp 
as Crown Colonies. 

The Eegulating Act, on the other hand, provided that 
the whole Civil and Military government of the Presidency of 
Port William shall vest in the Governor-General in Council, 
who was to be bound by the votes of the majority of 
those present in their meetings. This power of the Coun- 
cil to over-ride the wishes of the President who was only 
given an additional or casting vote, is not expressly found 
to exist in the system of Council- Government in the Crown 
Colonies, where the councils have been treated as more or less 
advisory. In many of them — and of these the earlier African 
and American Colonies, as well as Ceylon and Cyprus in 
later times, may be taken as typical — the executive councils 

consist of but the subordinate officials of the Government 
$ 
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la otliers, sach as Malta, Mauritius, British Guiana ' and 
Hong- Kong, it iiiciudes these as well as paid or unpaid 
members from outside— -in the former two elected, and" 
III the two latter nominated — as representatives of the 
legislatures established in the Colonies. One consequence of 
this difierence is that whereas the acts of Government in ail 
Crown Colonies are the acts of the Governor, Lieutenant- 
Governor or High Commissioner as the case may be, and the 
Ooanciis are treated as advisory only, in India, the acts of 
Government are legally the acts of the body consisting of the 
Governor or Governor-General and his Council. 


The second marked difference to be noted is that while the 

Councils, Exe- of constitution in a Crown 

cutive and Legisla- Colony always included the establishment 

of a legislative council on a more or less 
representative basis, both the Eegulating Act which established 
the Imperial Council and the earlier x^icts which established 
the Provincial Councils, in India did not proceed to set up such 
separate councils for legislative purposes. This significant de- 


viation is difficult to explain, but it may be” surmised that as 
the settkments of the British in India started only as 
commercial entrepots and not as Colonies proper, where 
Englishmen proposed to take a permanent habitation, 
the need and the desire for a representative council may 
not have been felt. Besides, it has to be remembered that 
the Governors and Councils professed to act as the agents 
of a trading corporation, and as this corporation itself 
under its Charter and through its Courts of Proprietors and 
Directors, had the power of making regulations and ordinances 
for the government of the corporation and its dependencies, the 
establishment of a separate legislative assembly for and in the 
trade settlements themselves was not thought of until the neces- 
sity for specific law making itself arose in India. Aecordinglv 
When at the time of the Eegulating Act. it was found necessary 
to invest some power of legislation in the local authorities, for 
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the good order and civil government of the growing settlements 
of the British in India, it was vested in the Governor- General 
in Conncil. But this power was probably treated as a mere 
process of legislation supplemental to the laws of the realm of 
England which, it was assumed, were applicable to all the 
territories subject to the East India Company and to all the sub- 
jects of Great Britain resident therein. The Governor-General in 
Council was thus invested with powers, ‘ to make and issue 
such rules, ordinances, and regulations for the good order 
and civil government of the Company’s. Settlement at Eort 
William and the subordinate factories and cities as should 
be deemed just and reasonable and should not be repugnant 
to the laws of the realm and to set, impose, indict and levy 
reasonable fines and forfeitures for their breach/ This 
extremely limited power of law-making was further subject to 
the important restriction that these rules and regulations were 
not to be valid until duly registered and published at the 
Supreme Court of His Majesty, which was then established at 
Calcutta with the assent and approbation of the Court of 
Directors, while they could be set aside by the King-in-OounciL 
A copy was to be kept affixed conspicuously in the India 
House and copies were also to be sent to His Majesty’s Prin-% 
cipal Secretary of State. 

The later development of the legislative councils in India 

and the acquisition of plenary powers by 

Counoil-Govern- will be dealt with in a subsequent 

inent is Oonmiittee- . 

G-overmnent chapter. It is only necessary here to lay 

stress on the fact that Council-Government 
as established in India by the Regulating Act was a Committed 
Government,’ and not a one-man-government with an ad 
visory Executive Council such as was established in the Crown 
Colonies. Subsequent events, however, have gone to streng- 
then the position of the Governor or Governor-General as 
the responsible head of the executive, as also the position of 
members of the Executive Council as administrative heads 
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of imporfeanfe departments of State. But the essential 
characteristic of Committee-Government has continued to 
attach to the forms of executive administration in India. 
As already observed, all acts of the Governments in 
India, Imperial or Provincial, always issue in the name of 
the Governor-General or Governor in Council as the case 
may be. 

The method of putting governmental authority into com- 

Committee-G o v- be called is, however, not 

eminent, an old and an innovation which began with the growth 

tional expedient tDO\einmentai machinery in India. It is a 

familiar constitutional arrangement in all 
British institutions and may be traced far into the past of 
English constitutional history. Students of the English consti- 
tution will easily recall that, at the close of the Ee volution in 
1688, the practice of putting the high appointments of State into 
commission was a very well-known expedient. The appoint- 
ments of Lord High Treasurer and Lord High Admiral in 
England were, after that period, entrusted respectively to the 
Committee of the Lords of the Treasury of the Privy Council 
and to the Committee of the Lords of the Admiralty of the 
Privy Council. In quite recent times, in the case of the War 
Office, the appointment of the Commander-in-Chief of His 
Majesty’s forces to which the members of the Eoyal family long 
clung, was abolished in 1904 with the death of the Duke of 
Cambridge, and supreme authority over the Military forces of the 
Empire was then entrusted to an Army Council assisted by the 
Committee of Imperial Defence. Again, in respect of the new 
departments of State and administration which have grown up 
during the last and present centuries, we have had Boards or 
Committees of the Privy Council established and entrusted by 
statute with the administration of the departments of Local 
Government, Education, Trade, and Agriculture, and though 
the work of the departments is virtually carried on by a single 
Minister, he is yet styled the President of the Board of Local 
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overnment, Education, Trade, or Agriculture as the case may 
be, and the idea of Committee administration, is still 
kept up by the manner and style of issuing orders and 
proceedings. 

It is, of course, not possible to trace any further analogy 

Merits and de- growth in England of these 

merits of one-man later Boards of the Privy Council, and 

Government Presidents who have now become 

members of the Cabinet, and the develop- 
ments which Council- Government has undergone in India, 
but it is necessary to bear in mind that both of them originated 
in the process of substituting a committee in place of a single 
individual holding executive authority. The relative advantages 
and disadvantages of either are differently appraised at diil'eront 
times. When monarchy was put into commi.ssion in ancient 
Greece and Rome and tte offices of high Ministers of the Crown 
in England were constituted into Boards in the seventeenth 
century, such action was prompted more liy tlie fear of tho 
consequences— which people owing to past oxporienco dreaded— 
of concentrating full discretionary power in the liands of a 
single individual than by a belief in the maxim of experionco 
enunciated by Mill, “ that in the multitude of counsellors, 
there is wisdom and that a man seldom judges right, oven in 

his own concerns, still less in those of tho public, when ho 

makes habitual use of no knowledge but his own, or fctiat of 
some single adviser ”, Whether either or both of those consi- 
derations operated on the minds of those who, in tho Colonies 
0 Great Britain vested government “ in the Juinds of one 
assisted with some counsel as Bacon put it~-it is unneces- 
sary to discuss. But when by the Regulating Act of 1773 ! 
Bntish Parliament proceeded to set up for the whole of tho 
Company’s territories in India, a system of Council- Govermnent 
by which the authority over, and administration of those 

opinion of the majority of the Council over which the Govei- 
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nor-General presided, it certainly underrated the advantages ol 
the other general principle laid down by Mill that every 
executive function, whether superior or subordinate, should be 
the appointed and responsible duty of a given individual. 

The administrative difficulties and deadlocks which arose 

in W'Orking the provisions of the Hegulating 


Council - Govern- 
ment in Miii's day 


Act in this and other respects, led next to the 
development of the idea that, while effective 


power and full or final responsibility should reside in the hands 
of one, the counsellors or advisers should occupy a position of 
responsibility for the advice tendered or opinion given. At the 
time, therefore, when Lord Cornwallis was appointed to succeed 
Warren Hastings as Governor-General, the Regulating Act was 
modified so as to empower the Governor-General to over-ride the 
majority of his Council in special eases and act on his own responsi- 
biUty. In fact. Lord Cornwallis, mindful of the bickerings which 
had impeded Warren Hastings in his administration, went so far as 
to give it as his opinion to Mr. Dundas, President of^^the 
Board of Control, at the close of his administration, that no- 


body but a person who had never been in the service and who 
was essentially unconnected with its members, who was of a 
rank far surpassing his associates in the Government, and who 
had the fuU supiwrt of the Ministry at Home, was competent 


■ for the office of Governor-General.” These considerations have, 
with a single exception, been kept in view since, and an Act 
passed in 1793 further strengthened the position of primary res- 
ponsibility and power which the Governor-General thenceforth 
assumed. The system of “Council-Government,” as thus esta- 
blished, was deemed by John Stuart MiU to possess pecufiar merits. 

In his essay on “ Representative Government,” he oh- 


serves : — 

‘‘The Councils should be consultative merely, in this sense, that 
the ultimate decision should rest undividedly with the minister himself , 
but neither ought they to be looked upon, or to look upon themselves as 
ciphers, or as capable of being reduced to such at his pleasure. The 
advisers attached’ to a powerful and perhaps self-willed man ought to be 
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placed under conditions which make it impossible for them, without 
discredit, not to express an opinion, and impossible for him not to listen 
to and consider their recommendations, whether he adopts them or not. 
The relation which ought to exist between a chief and this description of 
advisers is very accurately hit by tlie constitution of the Governor-Gene- 
ral and those of the different presidencies in India. These Councils are 
composed of persons wlio have professional knowledge of Indian 
affairs, which the Governor-General and Governors usually lack, and 
which it would not be desirable to require of them. As a rule, every 
member of Council is expected to give an opinion, which is, of course, very 
often a simple acquiescence ; but if there is a difference of sentiment, 
it is at the option of every member, and is the invariable practice, to 
record the reasons of his opinion ; the Governor-General or Governor 
doing the same. In ordinary cases the decision is according to the 
sense of the majority ; the Council, therefore, has a substantial part in 
the Government, but if the Governor-General or Governor thinks fit, he 
may set aside even their unanimous opinion, recording his reasons. The 
result is that the chief is, individually and effectually, responsible for every 
act of the Government. The members of Council have only the responsi- 
bility of adrfsers ; but it is always known, from documents capable of 
being produced, and which, if called for by Parliament or public opinion , 
always are produced, what each has advised, and what reasons he gave 
for his advice ; while from their dignified position and ostensible parti- 
cipation in all acts of Government, they have nearly as strong motives 
to apply themselves to the public business, and to form and express a 

well-considered opinion on every part of it, as if the whole responsibility 

rested with themselves*” 


The progress of Indian Government since Mill’s day has 


Its present alter- 
ed character 


made his language to some extent inappli- 
cable to the actual methods of business 


and manner of administration pursued by 
the Government of India. The distribution of business 


amongst the Members of Council that has taken place since 
Mill wrote has devolved greater responsibility on them in 
regard to ordinary business. The Governor- General, of 
course, is nominally associated with every act of the 
executive Government. Neither the Governor-General indi- 
vidi^atlly noi: the Council collectively is actually responsi- 
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Me for much of the ordinary business of administration, 
which is transacted by the Member in charge of the particular 
department. So much as regards what Mill termed the chief’s 
individual responsibility for evei-y act of the Government. 
Turning now to effectual responsibility, Mill derived this 
characteristic of Council-Government from the power possessed 
by the chief to override even a unanimous verdict of the Council. 
This power still exists on the statute-book, but is gradually 
failing into disuse. The power was originally vested in the 
Governor-General with a view to counteract factious opposition 
in the Council. The most notable exercise of it during the 
last 30 years was by Lord Lytton whenjie repealed the Indian 
Cotton duties in pursuance of a mandate from the ‘Home’ 
Government. Since then the power has lain dormant mostly 
and a tendency has developed in most Governors-General to 
embark on a policy only if a majority of the Council concur in 
it and not to take on themselves the sole responsibility of 
initiating and carrying it out. This is only natural. The task 
of Indian Government is becoming every day more complicated 
and an English statesman fresh from ‘Home,’ with no know- 
ledge of India, has, of necessity, to defer to the opinions of his 
colleagues. This may mean in some cases the surrender of 
his better judgment and wider outlook to the views of col- 
leagues, most of whom are nurtured in a narrower groove and 
have not at any time in their career felt the restraining hand 
of popular control. On the other hand, it also acts as a curb 
upon a Governor-General who may wish to introduce and 
carry out in India measures unsuited to local conditions. 
At the same time, the existence of the power to override the 
Council has in cases in which the Viceroy’s determination to use 
it, if necessary, becomes known, usually suf&ced to induce the 
members to withdraw factious or ineffective opposition. 

It is therefore apparent that, while the individual and 
effectual responsibility of the chief for every act of Government 
cannot be said to be a correct representation of tbe actual 



THE, IMPEBIAL GOVEENMENT 65 


methods of Council-Government at the present day, the status 
of the Councillors themselves has changed from that of mere 
advisers to that of heads of important departments of the State, 
responsible indidually for all ordinary business relating to 
their particular departments. In this, latter respect, the 
Governor- General and his Council have approximated to the 
position of Ministers in England in charge of great depart- 
ments of administration, held together by a system which has 
been frequently compared to that of Cabinet Government in 
England, but which is in fact very different from it. 


It is worth while to go somewhat more fully into this ques- 


Its disadvan- 
tages 


tion. The changes that have been brought 
about in the system of Council-Govern- 


ment, as described by Mill, are the natural 


outcome of the rapid progress of the Indian Government and 
the changes it underwent in the middle of the nineteenth 


century. To us in the twentieth century, it is no doubt ob- 


vious that if every case or paper was supposed to be laid before 


the Governor-General and the whole Council, and to be decided 
by them collectively, a “ more cumbrous and impossible system,” 
as Sir John Strachey says, could hardly have been invented. 


But those who had grown up under the system could not 
perceive its inconveniences as acutely- Moreover, the reason 
that enabled such a system to last so long was that 
in matters requiring prompt and vigorous action, it 
was not really acted upon. Events, however, precipitated 
the change after the Mutiny. The growth of administrative 
business became very great and Lord Canning availed himself 
of a power to make rules under the Indian Councils Act, 1861, 
to improve the usefulness of the Members of Council and the 
efficiency of administration. Section 8 of the Act empowered 
the Governor- General to make rules and orders for the mote 
convenient transaction of business in his Council, and every 
order made or act done in accordance therewith was directed 

to be treated as being the order or the act of the Governor^ 

, , 9 ' ' ' * 
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General in Council. Eules were made by Liord Canning 
assigning to each Member of the Council a separate de- 
partment, the Governor- General himself keeping the Foreign 
Bepartment in his hands. The change, however, does not seem 
to have gone far enough, for we find Sir Henry Maine com-' 
plaining of the cumbrous manner in which business was done 
during the time of Lord Elgin, Lord Canning’s successor, in 
the following terms : — 

“ A division of business was made between the Grovernor-General 
in the Upper Provinces (whither he had gone on account of military and 
political business) and the President in Council at Calcutta. Everything 
which was of importance w’as referred directly to the Governor-General, 
and there was either a rule or an understanding that if any matter 
which came before the President in Council assumed, contrary to ex- 
pectation, the least importance, it should be sent on to the Governor- 
General , . . Except in regard to matters belonging to the Foreign 

Department, of which it was usual for the Governor-General himself to 
undertake the primary management, the severance of the Governor- 
General from the Council dislocated the whole machinery of Govern- 
ment. I believe it to be impossible for any human arrangement to 
have worked more perversely. Lord Elgin was distinguished by 
remarkable caution-— though I doubt whether his caution was practical- 
ly greater than that which any man comparatively fresh from England 
would display under similarly vast responsibilities — and all or most im- 
portant matters were transferred by him over a distance of 1,500 miles 
for the opinions of his Council. The result was that a great deal of 
work was done twice over, and a great deal not done at all* 


Its development 


The reform of procedure, however, was completed by Lord 

Lawrence and the mechanism of the Sup- 
reme Government of India as it worked 
during the time of the successor of Lord Lawrence has been 
graphically described by Sir William Hunter in his valuable 
biography of the Earl of Mayo, from which we take the 
following passages, as they serve to illustrate the next stage in 
the development of Council- Government. 

“ Lord Mayo, besides his duties as President of the Council, and 
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final source of authority in each of the seven departments, was there- 
fore in his own person Foreign Minister and Minister of Public Works. 
All routine and ordinary matters were disposed of by the Member of 
Council, within whose department they fell. Papers of greater import- 
ance were sent, with the initiating Member’s opinion, to the Viceroy, 
who either concurred in or modified it. If the Viceroy concurred, the 
case generally ended, and the Secretary worked up the Member’s note 
into a letter or resolution, to be issued as the orders of the Governor 
General in Council But in matters of weight, the Viceroy, even when 
concurring witli the initiating Member, often directed tlie papers to be 
circulated either to the whole Council, or to certain of the Members 
whose views he might think it expedient to obtain on the question. In 
oases in which he did not concur wdth the initiating Member’s views, 
the papers were generally circulated to all tiie other Members, or the 
Governor-General ordered them to be brought up in Council. Urgent 
business was submitted to the Governor-General directly by the Secre- 
tary of the Department under which it fell ; and the Viceroy either 
initiated the order himself, or sent the case for initiation to the Member 
of Council at the head of the department to which it belonged. 


“ This was the paper side of Lord Mayo’s work. Alt orders issued 
in his name. Every case of any real importance passed through his 
.hands, and either bore his order, or his initials under the initiating 
Member s note- Urgent matters in all the seven departments went 
direct to him in the first instance. He had also to decide what cases 


•could be best disposed of by the departmental Member and himself, and 
what ought to be circulated to the whole Council or to certain of the 
Members- In short, he had to see, as his orders ran in the name of the 


Governor-General in Council, that they fairly represented the collective 
views of his Government. 


“ The Viceroy also gives one day a week to his Executive Council. 
In tins Oligarchy, all matters of Imperial policy are debated with closed 
doors before the order.s issue; the Secretaries waiting in .an ante-room and 
each being summoned into, the Council Chamber to assist bis Member 
when the affairs belonging to his department come on for discussion. 
As the Members have all seen the papers and recorded their opinions, 
they arrive in Council with their views accurately matured, and but little 
speeehifiying takes place. Lord Mayo, accustomed to the free flow of 
Pailiamentary talk, has left behind him an expression of surprise at the 
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rapidity -witli wiiicli, even on the weightiest matters, the Council came 
to its decision^ and at the amount of work which it gut through in a day. 
His personal influence here stood him in good stead. In most matters, 
he managed to avoid an absolute taking of votes, and by little compro^ 
iiiises won the dissentient Members to acquiescence. In great questions 
he almost invariably obtained a substantial majority, or put himself at 
the head of it ; and under his rule the Council was never for a moment 
allowed to forget that the Viceroy retained the constitutional power, 
however seldom exercised, of deciding by his single will the action of 
his Goveniment.”"^^ 

It will be seen from this that, though the Council was I'e- 

^ ^ ^ modelled after the x\ct of 1861 , it continued 

’ Its present ten- , " ^ 

dencies for long to retain the essential characteris- 

tic which Mill claimed for the system of 
' Council-Government/ viz,, that the chief is individually and 
effectually responsible, if not for every act of Government, 
at least for all really important acts of the Government, the 
Members having only the responsibility of advisers therein. 
Now, if we next take a later description of the manner in which 
the executive business of the Governor-General has been 
carried on, we find a few more changes. Sir John Strachey 
describes the system as follows : — 

‘^‘ Although the separation of departments in India is less complete 
than in England, and the authority of the Member of Council much less 
extensive and exclusive than that of an English Secretary of State, the 
Members of Council are now virtually Cabinet Ministers, each of whom 
has charge of one of the great departments of Government. Their 
ordinary duties are rather those of administrators than of councillors* 
The Governor-General regulates the manner in which the public business 
shall be distributed among them. He usually keeps the Foreign Depart- 
ment in his own hands ; the other departments are — Home, Eevenue and 
Agriculture, Finance and Commerce, Military, Public Works, and Legis- 
lative. While the Member of Council takes the place of the English 
Secretary of State,, there is in each department a Secretary holding a 
positicm analogous to that of a permanent Under-Secretary in England. 

’ Life of the Earl of Mayo. By Sir William Wilcon Hunter. 
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It is the 'doty of this Secretary to place every case before the Governor- 
General or Member in charge of his department, in a form in which it 
is ready for decision. He submits with it a statement of his own 
opinion. In minor cases, the Member of Council passes orders which 
are final. If the matter be one of greater importance, he sends on the 
papers, with his own orders, to the Governor-General for his approval, 
jf the Governor-General concurs and thinks further discussion unnecessary 
the orders are issued. If he does not concur, he directs that the case 
sha 1 be brought before the Council, as in England an important case 
might come before the Cabinet- The duty rests upon the Secretary, 
apart from his responsibility towards the Member of Council in charge 
of the department} of bringing personally to the knowledge of the 
Governor-General every matter of special importance,”'" 

On the other hand, Lord Curzon, with all his bias 
towards pro-consular authority, was inclined to the view that 
the Government of India was a Committee-Government, and 
not one by the responsible head of it. In one of his farewell 
speeches in India, he said : — 

“ N'ever let it be forgotten that the Government of India is conduct- 
ed not by an individual but by a Committee. No important act can be 
taken without the assent of a majority of that Committee. In practice 
this cuts both ways- It is the tendency in India as elsewhere, but 
much more in India than anywhere else that I have known, to identify 
the acts of Government with the head of the administration. The 
Viceroy is constantly spoken of as though, he and he alone were the 
Government. This is, of course, unjust to his colleagues, who are 
equally responsible with himself, and very often deserve the credit 
which he unfairly obtains. On the other hand, it is sometimes unfair 
to him ; for he may have to bear the entire responsibility for administra- 
tive acts or policies which were participated in and perhaps originated 
by them . . . In the previous records of Indian Government, I have 
often come across sparring matches between illustrious combatants, and 
Contentious minutes used to be fired off like grape-shot at the head of 
the Secretary of State i . . The Viceroy has no more weight in 

his Council than any individual Member of it”, t 

India— its Administration and Progress. Second Edition [Macmih 
Ian] p. fiOv ^ , 

t Lord Curzon’s Indian Speeches, edited’ by Sir Thomas Bayleieh 
f Macmillan] Vol. H, p. 299. . • , . . 
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If the Council or the system under which the Council 
works has come to wield the power whicli even such a strong 
Viceroy as Lord Ciirzon is prepared to attribute to it, we may 
form some idea of the. extent to which departmentalism and 
devolution have tended to remove the Viceroy and Governor- 
General from that position of primary responsibility which 
the statutes intended to vest in him. 

It is no doubt true, as a former Member of the Viceroy’s 
Executive Council wrote, that the old system involved an 
amount of minute wuuting which seems now hardly conceivable, 
and that fifty years ago, the Governor-General and the Council 
used to perform work which would now be disposed of by an 
Under-Secretary. But the evolution of departmentalism, even 
if inevitable or necessary in administrative progress, is by no 
means a merit in the political progress of Governments unless 
it is the result of popular or legislative control over the execu- 
tive. If carried too far in the administration, it will tend 
to diminish, if not the sense of personal responsibility to the 
public in India and to the Government in England in the head 
of the Indian Government, at least the opportunities for his 
personal initiative in the several departments of administra- 
tion, while it is also likely to reduce his personal factor in an 
impersonal system which is subject to no regular constitu- 
tional cheeks. 

It may be noted in this connection that Lord Morley,. with 
whose name as Secretary of State the recent political reforms 
have become associated, like the profound student of Mill that he 
is, has apparently adopted the older view of the political philo- 
sopher as regards the character of the Executive Councils. In 
his well-known Eeform Despatch of the 27th November 1908, 
dealing with the proposals for the creation of Executive Council^ 
in the Provinces under Lieutenant-Governors, he has expressed 
the opinion that the function's of the Oouneils should be, more 
especially in view of the enlargement of the powers and duties 
of the Legislative Councils, to ensure that “ the judgment of .the 
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Lieutenant-Governor should be fortified or enlarged by two or 
more competent advisers, with an official and responsible 
share in his deliberations.” 

Whether tins is so or not, it must be clear that ‘ Council ’ 
Council - Coveru- Government, whether of the old or the new 

Gover’nment^^'^^'^^* . Cabinet Government nor the 

Members of Council Cabinet Ministers— as 
Sir John Straehey seems to put it— and students of the Indian 
Constitutional system should note the distinction. The 
necessary implication of the words. “Cabinet Government,” is, 
government by a body of people constitutionally responsible to 
the Legislature— a thing which is entirely absent in the Indian 
Executive. The essence of responsible government,” said an 
erninent English statesman, the late Lord Derby, “is that mutual 
bond of responsibility to Parliament one for another, wherein 
a Government acting by party go together, frame their measures 
in concert, and where, if one member falls to the ground, the 
others almost, as a matter of course, fall with him.” This is as 
far from being the case in regard to India as could be possible. 
The Members of Council are mainly of the permanent Civil Ser- 
vice and do not and need not resign if their policy is disapprov- 
Eor instance, when in consequence of the censure of the 
Marquis of Salisbury referred to earlier in the chapter, Lord 
Northbrook resigned. Lord Lytton had to take the headship of 
a Council in which he found himself in a permanent minority 
as to the policies on which he came with a mandate*. With 
the power to overrule the majority which he possessed, with 
the support of the Home Government and with the exercise of 

he manegearZn! 

though mone important matter he had to exercise his extraordi- 
nary powers. The political c onception of a Cabinet, on the 

Lord Lytton to the 

Marqms of Salisbury as soon as he arrived in India ; " I found as I nt! 
preached Calcutte, that the spirit of antioipative antagonism to the new 
Viceroy was so: strong on the part of the Council here that any 

reTations^ ^®®Q fatal to our fS* 
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otli«r hand, is the reverse of this state of things. A Cabinet 
has been defined ‘‘as a body necessarily consisting (a) of mem- 
bers of the legislature, (5) of the same political views and 
chosen from the party possessing a majority in the lower House 
of Legislature, {c) prosecuting a concerted policy, (d) under a 
common responsibility to be signified by collective resignation 
in the event of Parliamentary censure ; and {e) acknowledging 
a common subordination to one chief minister . 

This description cannot by the boldest flight of imagination 
be attributed to either the Imperial oi Provincial Governments 
in India, and the recent reforms, so far at least as their main 
principles are concerned, have hardly aimed at making them ap- 
proach Cabinet Government, or indeed attempted their approxi- 
mation to any form of Parlimentary Executive. The semblance 
to it, such as there is, exists only in the form. In essence and 
in spirit^ the Government of India is as unlike Cabinet Govern- 
ment as could be imagined. 

The British Cabinet is, moreover, a body unknown to law 
and no record is kept of its proceedings. In Continental con- 
stitutions, Cabinets have a legal existence, but like the British 
Cabinet, they have not been invested with that corporate capa- 
city with which the Parliamentary statutes have invested in 
India the Councils with their Governor- General, Governors or 
Lieutenant-Governors as their Presidents. All acts of the 
Central Government, Imperial or Provincial, even of the most 
trivial nature and disposed of by an Under or Assistant Secre- 
tary, proceed as from the Lieutenant-Governor, Governor or 
Governor-General in Council, and all alike are included and 
recorded in their proceedings. The Executive Government in 
India is thus pre-eminently a “ Government by record ' , not a 
Government by understandings, which is what the British 
Cabinet Government stands for. This characteristic of Indian 
Council-Government is, in the absence of any control proceed- 
ing from the people at once its real merit and one of the 

actual securities for good goyernment in India. It was aptly 
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described as such nearlj? sixty years ago by Mr. H. T. 

Prinsep and it has been certainly for the weifare of the country 
that it maintains this characteristic to this day. In one of those 
periodical Parliamentary enquiries into the affairs of Ihdia 
and of the East India Company which brought together ^uc h a 
yaluable mass of evidence and information, Mr. Prinsep, 
in the course of the evidence which he gave before' the 
Select Committee of the House of Commons in 1853 as to 
the advantages and disadvantages of having^C^nSTlOT Pro- 
vincial Governments, was asked : — ^ . 

Q, Wliat do you consider to be the checks against abuses, if there 
are any, in the constitution and the Goverament of India at present ?' 

A. I think the best securit}^ you have for good government is in 
the necessity of recording everything that is done, and copying on the 
lecord e\er^ letter that is written to Government and every answer 5 th§ 
necessity of reporting all matters and transmitting them periodically fpr 
review by theCoui-t of Directors, appears to me also to be a very whole- 
some check and sucli a check as has never, I believe, been applied in any 
other Government : We in India consider that as the best security that 
can possibly be established against misconduct or irregularity of' any kind. 

Q. Is it necessary to keep a constant record and make full report bf 
everything that occurs ? ' ■ 

A.— Yes, it is necessary to place everything on record, hb 
discretion is vested in any member of the Government or in the 
Secretary, of changing or withholding from the record anything which 
is addressed to the Government and the exact nature of the reply to it. 

Q.-^Has the Governor-General any power of omitting in his report 
anything that occurs ? , 

A.— Certainly not ; it would be considered unconstitutional if, he 
did so’’ 

Council Government, being thus a Committee Government 

Departmentalism ^ Government by record, the depart- 

and centralisation mentalisation of the work of Government, 

which is really what has been effected 

since 1861, the distribution of that work among the various 

departments and the procedure regulating their relations to one 
10 
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another, are governed by the rules and orders above 
referred to, made by the Governor-General, and are 
treated as confidential by the Government. They are 
collected together in the “ Eules of Business’’ and 

are also supplemented by subsidiary regulations termed 
“ Secretariat Instructions.” Any important alteration in the 
former would in practice require the sanction of the Secretary 
of State. Their general effect will be gathered from the 
quotations which have been cited. There are now nine depart- 
ments, namely, Home, Foreign, Finance, Legislative, Eevenue 
and Agriculture, Public Works, Commerce and Industry, 
Army, and Education and minor departments. All minor 
questions are settled departmentally by the Secretary who is 
at the head of each department, or by the Member of Council 
in whose charge the department is placed. All important 
questions, questions involving any difference of opinion between 
two departments, or raising any general question of policy or 
gravity, are brought before the Council which meets generally 
once a week, and the Secretaries in charge then take note of 
the orders passed and issue them as resolutions or proceedings. 
The Eeport of the Eoyal Commission on Decentralisation in 
India gives the following authoritative description of the 
manner in which the business of the Government of India is 
transacted : — 

“ In regard to liis own department, each Member of Council is largely 
in the position of a Minister of State, and has the final voice in ordinary 
departmental matters. But auy question of special importance and 
any matter in which it is proposed to overrule the views of a local 
Government, must ordinarily be referred to the Viceroy. This latter 
provision acts as a safeguard against undue interference with the local 
Governments, but it necessarily throws a large amount of work on the 
Viceroy. In the year 1907-08, no less than21’7 per cent of the cases 
which arose in, or came up to the Home Department required submis- 
sion to the Viceroy. The Home Department is, however, concerned 
with questions which are, in a special degree subject to review by the 
Hfjad of the Government, and we believe that in other departments the 
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percentage of cases referred to the Viceroy is considerably less. Any 
matter originating in one department which also affects another must be 
referred to the latter and in the event of the departments not being 
able to agree, the case would have to be referred to the Viceroy. 

The Members of Council meet periodically as a cabinet — ordinarily 
once a week — to discuss ciuestious which the Viceroy desires to put 
bef oi e them, or which a j\Iember wdio has been overruled by the 
\ iceroy lias asked to be referred in Council. The Secretary in the 
department primarily concerned with a Council case attends the Council 
for the purpose of furnishing any information which may be required 
of him. If there is a difference of opinion in the Council, the decision .of 
the majority ordinarily prevails but the Viceroy can overrule a majority 
if he considers that the matter is of such grave importance as to 
justify such a step. 

Each depa,rtmental office is in the subordinate charge of a Secretary 
whose position corresponds very much to that of a permanent 
Under-Secretary of State in the United Kingdom, but with these 
differences, that the Secretary as above stated, is present at Councit 
meetings, that he attends on the Viceroy, usually once a week, and dis- 
cusses with him all matters of importance arising in his department ; 
that he has the right of bringing to the Viceroy’s special notice any 
case in which he considers that His Excellency’s concurrence should be 
obtained to action proposed by the departmental Member of Council : and 
that liis tenure of office is usually limited to three years^. 

Tlie Secretaries have under them Deputy, Under and Assistant 
Secretaries together with the ordinary clerical establishments. Taking 
the departments with which we are concerned, that is to say the Home, 
Revenue and Agriculture, Finance, Commerce and Industry, and Civil 
Public Works Secretariat— the Secretaries, Deputy Secretaries and Under 
Secretaries in all but the last are members of the Indian Civil Service. 

* In cases where the Government of India while differing from a local 

Government express their view in the form, not of 
Hnles of business a command but of a suggestion, it is unnecessary 
Foot note to Rule 10 merely on this account, to submit the case to the 

Viceroy for orders at this stage. Similarly, where 
the proposals of a local Government contravenes standing orders or 
accepted principles and the reply of the Government of India merely 
refers to such orders (as in cases where the Local Government may wish 
to anticipate the sanction of the Secretary of State or to give retrospec- 
tive effect to some financial sanction). It is not necessary merely on this 
account to take the Viceroy’s instructions. 
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The Assistant Secretaries where these exist and the subordinate staff 
are men pernianeiitly connected with the department. 

It is not possible within the limits set for this book to 

deal exhaustively with the administrative 

. Gentralisation and niechaDism — tracing it from the Crown 
$tate Functions ^ -3 4.1, 

downwards to the District Officer and the 

Village Headman and Panchayat. The mechanism itself is 
subject to frequent changes and divergent tendencies, now veering 
towards centralisation and again towards decentralisation. 
The process of consolidation which the Indian Govern- 
ment underwent, immediately after the transfer of the rule 
from the Company to the Crown, has tended to unify the 
Indian Empire in respect of administrative policy and 
rnethods, while the measures of decentralisation from time to 
time adopted have tended to increase the authority and the 
initiative of subordinate authorities subject to such control 
The functions of the Government in India, moreover, are in 
many respects much wider than in the United Kingdom and 
have been described by the Eoyal Commission on Decentra- 
lisation in the following terms : — 

“The Government claims a share in the produce of the land and 

save where (as in Bengal) it has commuted this into a fixed land tax, 
it exercises the right of periodical re-assessment of the cash value of its 
share. In connection with its revenue assessments, it has instituted a 
detailed cadastral survey, and a record of rights in the land. Where 
its assessments are made upon large land-holders, it intervenes to pre- 
vent their levying excessive rents from their tenants : and in the Central 
Provinces it even takes an active share in the original assessment of 
landlord’s rents. In the Punjab and some other tracts it has restricted 
the alienation of land by agriculturists. It undertakes the management 
of landed estates when the proprietor is discpialified from attending to 
them by age, sex or infirmity, or occasionally by pecuniary embarrass- 
ments. In times of famine it undertakes relief works and other 
remedial measures upon an exteiisiv^e scale. It manages a vast forest 
prdf/erty, and is a large manufacturer of salt and opium. It owns 
the bulk of the railways of the country and directly manages a 
considerable portion of them ; and it has constructed and maintains 



THE IMPEEIAL GOVEBNMENT 


11 


most of tlie important irrigation works. It owns and manages the 
postal and telegraph systems. It lias the monopoly of note issue, 
and it alone can set the mints in motion. It acts for the most part as 
its own banker and it occasionally makes temporary loans to 
Presidency banks in times of financial stringency. With the co- 
operation of the Secretary of State it regulates the discharge of the 
balance of trade, as between India and the outside worlds through 
the action of India Council’s drawings. It lends money to 
municipalities, rural boards, and agriculturists, and occasionally to the 
owners of historic estates. It exercises a strict control over the sale of 
liquor and intoxicating not merely by the prevention of unlicensed sale, 
but by granting licenses for short periods only and subject to special 
fees which are usually determined by auction- In India, moreover, the 
direct education, medical and sanitary operations, and ordinary public 
works, are of a much wider scope than in the United Kingdom. The 
Government has further very intimate relations with the numerous 
Native States which collectively cover more than one-tliird of the whole 
area of India and comprise more than one-fifth of its population. 
Apart from the special functions narrated above, the Government of a 
sub-continent containing nearly 1,800,000 square miles and 300,000,000 
people is itself an extremely heavy burden and one which is constantly 
increasing .with the economic development of the country and the 
growing needs of populations of diverse nationality, language and 
creed.” 

’ The administrative work of the Imperial Government thus 

divides itself into two groups, namely, 

Division of admi- ,, , * -u* i i.- • i i 

mstiative duties m which its action is only by 

way of supervision and control and that 
which it directly deals with. The Secretariats, of course, 
are only concerned with control, but the public services 
controlled by them are divided into Provincial and Imperial. 
The former are the larger and more important group, but they 
are performed by Local, or as we should more accurately 
describe. Provincial Governments, while the latter are conducted 
hy the officers under the Government * of India. The latter 
comprise such departmental services as for Imperial,' fiscal or 
administrative reasons the Imperial Government has deemed 
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necessary to keep in its own hands. Under the former group, 
the ordinary functions of administration, the maintenance of 
law and order, the collection of revenues, education and 
sanitation, provincial and local finance, agriculture, roads, 
forests, &c,, are included. Under the latter, are included : (i) 
the Eailways, Posts and Telegraphs and the Opium Department, 
all of which may be described as coming under the quasi- 
commercial functions of the Government ; (ii) the Political, 
Foreign and Military Departments, which, for obvious reasons, 
have not been provincialised. The Finance Department also 
derives its authority from the Government of India and exer- 
cises a control over finance, Imperial, Provincial and Local, 
over currency, general taxation, tariffs and debt, and an outside 
audit over public accounts, which is all the more necessary in 
India in the absence of a systematic legislative check. 

The duties of the group of officers immediately under the 
Government of India, outside the Secretariat, who form the con- 
necting link between the Provincial officers and the Imperial 
Government, differ according to the group of services with 
which they are connected. In regard to the matters under the 
control of the Provincial Governments and Administrations, 
comprising such work as that of the new offices created during 
Lord Curzon’s regime, namely, the Inspectors- General of 
Agriculture, Forests, Irrigation, &c., the Directors-General of 
Education, Medical Service, &c., — their function is mainly that 
of advisers of the Provincial and Imperial Governments, with 
some amount of control derived from the latter as their adminis- 
trative advisers and guides. In regard to the other matters 
directly under the Government of India, the officers such as 
the Directors-General of Posts and Telegraphs, the Eailway 
Board, the Surveyor-General and others, exercise authority 
all over India:a3id conduct the business of thdr departments in 
direct-subordination to the authority of the Governor-General 
in Council. 
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An Imperial Government like that of British India cannot 


Gradation of Gov- 
ernmental authority 
in India 


be conducted on the same plan of adminis- 
trative machinery as that which is usually 
found in states which possess what is 
known as a unitary constitution. In such 


states, Governmental functions are usually and clearly divisible 
into central and local ones, the former comprising those of the 
immediate executive agents of the sovereign authority at the 
seat of Government, and the latter comprising those of the 
delegates or agents, official and non-official, of the Govern- 
ment on the spot or locality eoneomed. Such a simple divi- 
sion does not and cannot exist in India. Nor can the present 
system of administration in India bo described as partaking of 
the nature of federal constitutions like those of the United 
States or the German Empire. A federal constitution is 
usually formed by the voluntary or historical association of a 
number of states for common purposes and interests and for 


common national ends, and the Indian Constitution does not 
owe Its existence to any voluntary or historical association of 
such separate states for any national objects. 

Federalism, as Professor Dicey points out, implies the 

existence of what is known as the federal 
sentiment, consisting of a desire for union 


P r 0 V i n c i a 1 
Governments not 
federal 
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without a desire for unity. A federal state is, therefore, a p 
cai contriyance intended to reconcile national unity an powe 
with the maintenance of state rights, and a federal constitution 
necessarily involves a distribution of sovereignty and e 
powers which sovereignty implies. This distribution is usually 
found in two forms. In the first of these, the common ^jOvern 
ment of the part-states is invested with specific powers and 
the residuary powers are left in the hands of the part states. 
In the second, the common state retains all the residuary 
powers and gives over only specific powers of sovereignty^ to 
the part-states. It is, of course, obvious that in a country like 
India, where the legislative sovereignty is vested in the British 
Parliament and executive authority is entirely in the hands of 
officials not responsible to the legislatures in India— where 
the constitution possesses that particular mark of dependency 
which Sir George Cornwall Lewis defines ^as that of being part, 
of an independent political community, which is immediately 
subject to a subordinate government — the organs of adminis- 
tration would not exhibit those marks; of federalism 
which consist in a distribution of sovereignty. A federal con- 
stitution, moreover, almost always implies a written donstitu- 
tion, strictly defining the powers of the federated State and the 
part-states, not alterable by either of them, and alterable, if at 
all, only by a superior authority and by a procedure specially 
provided. This is a state of things which cannot exist in India 
in the face of the express and absolute controlling and appellate 
authority given to the Government of India and the Secretary 
of State in all administrative matters, and to the Parliament 
of the United Kingdom in all matters legislative and adminisr 

trative. ;■ ■■ ' ' 

The principle, therefore, on which the gradation of powers 

in India, both in legislative and admini- 

ve^^enrbased^on strative affairs, has to be viewed, is not 
devolution federalism but that of what in more 

recent times has come to be called, the principle of devolution 
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and d0CGntr3)liz3itioii. This priiicipio is not iiGcossciiily 
inconsistent with that of self-government on the part of the 
authorities to whom power and responsibility may be devolved. 
It only implies that the ultimate control of the Imperial autho- 
rity, in legislative as well as in executive matters, is kept 
intact and in reserve to be used whenever necessary. A 
better illustration of this principle cannot be found 
than in the Home Eule Bill which has been introduced 
in the House of Commons this year for conferring self- 
government on Ireland, by the present Liberal Government. 
In an authoritative exposition of the new Irish Constitution 
proposed by the Bill, Professor Morgan points out that the 
Bill is quite outside the category of federalism in that while it 
proposes a delegation of authority, both executive and legisla- 
tive, there is none of the distribution of sovereignty which 
is the distinguishing characteristic of a federation. The execu- 
tive power in Ireland will “ continue vested in His Majesty. 
The legislative authority will be subject to an Imperial veto 
and to the supremacy of the Imperial Parliament with its 
powers of concurrent legislation, and the Irish courts will be 
subject to the appellate jurisdiction of an Imperial court”. In 
other words, “ the Imperial power will be supreme in the 
executive, the legislative and the judicial sphere.” The 
position of the executive and legislative authorities in India is 
quite similar and although the element of self-government in 
every one of them is more or less non-existent, the legal relation 
between the Imperial and the Provincial Governments is based 
on the same principle. 


Before describing this relation, it is necessary, briefly, to 

History of Pro- history of the Provincial Govern- 

vincial Govern- ments and Administrations. In India, the 

ments: the old Pre- -o * • i j t 

ciiflATimpq Provincial Governments of Madras, 


sidencies 

bay and Bengal, though they owe their 
later organisation and development to political and administra- 
tive causes, are historically of an earlier origin and were of 
11 
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more importance in the early history of British rule in ^ India 
than the Government of India. Until the acquisition of 
Bengal and the passing of the Eegulating Act, the system 
of government in India was that known as the Presi 
dency system, viz., that in which a group of factories 
and their adjoining acquisitions within a certain area were 
placed under the administrative control of a President and 
Councillors, otherwise known as the Governor and Council. 
The three Presidencies which the territories of the East 
India Company originally comprised were, till 1773, 
distinct from one another and under the direct control of the 
Court of Directors. the Regulating Act, the 

Bombay and the Madras Presidencies were placed in subordi- 
nation to the Governor of Bengal, which had no separate 
Governor, and he was thereafter styled Governor-General of 
Bengal. This Presidency system endured till 1833 . As fresh 
territories came into the possession of the Company, they be- 
came attached to one or other of the Presidencies according to 
their proximity, but the additions to the Presidency of 
Bengal, which was in the hands of the Governor-General 
himself, became so heavy, especially after the beginning 
of the nineteenth century, that the Charter ' Act of 1833 
authorized the creation of another separate Presidency , 
to be styled the Presidency of Agra. The provisions in this 
behalf were, however, suspended by a statute of 1835, which 
directed that during such suspension the Governor- General 
in Council might appoint any servant of the Company of 
not less than ten years’ service to “the Office. ofoLieutenant- 
Governor of the North-West Provinces now under the 
Presidency of Fort William in Bengal.” Thus was the first 
Lieutenant-Governorship created. Very soon after this, the 
further growth of the work of the Governor-General made it im- 
perative that he should cease to directly administer the Pre- 
sidency of Port William or of other territories. The Act of 1853', 
themfore, provided that the Governor-General of. India (not of 
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Bengal, as he was till then called) should not be Governor of 
the Presidency of Fort William thereafter, that a- 'separate 
Governor should bo appointed thereto, but that until this was 
done the Governor- General was not to appoint a Deputy 
Governor from his Council — as was done till then — but to 
appoint a Lieutenant-Governor for such portion of the terri- 
tories of the original Presidency as was not under the Lieute- 
nant-Governor of the North-West Provinces. The Act also 
authorised the creation of one more new Presidency and the 
appointment of one more Lieutenant-Governor similar to those 
of the two Bengals. 

The origin of the Lieutenant -Governorship of the North - 

. T • X West Provinces and Lower Provinces was 
The later Lieute- 

n a n t-G over nor- thus a tentative one, the constitution of 

Presidencies with Governors and Councils 
being then deemed the normal method of administering a 
Province. This idea, however, was subsequently given up, and 
the two Bengal Lieutenant- Governorships remained. A third 
was added to them in 1859, by constituting the Punjab into 
a Lieutenant-Governorship, the first appointment in which 
capacity was held by Sir John Lawrence. Further powers of 
constituting new Lieutenant -Governorships have been given 
by Section 46 of the Indian Councils Act, 1861, but, according 
to Sir C. P. Ilbert, they are exercisable only when a new Legis- 
lative Council is established. Burma in 1897, and Eastern 
Bengal and Assam in 1905, became Lieutenant-Governorships 
under this provision. The tendency, however, to the creation 
of Lieutenant-Governorships without Councils in preference to 
the Presidencies with Governors and Councils, received a 
marked- check with the passing of the Councils Act of 1909, 
which -has authorised the creation of Executive Councils 
for the Lieutenant-Governors. Apparently, the advan- 
tages of “Council Government ” as opposed bo pro-con- 
sular Government, as Lord Curzon would put it, * seem 
to have . . again acquired importance with , the political 
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and administrative changes which are now coming into 
operation. 

Further changes in the constitution of the Provinces 

w^ere announced on the occasion of His 
^feerrt Majesty’s visit to India to hold the Delhi 
Durbar in December 1911, and they have 
since been carried out by the Government of India Act, 1912, 
The result of the changes thus introduced has been to revive 
the old Presidency of Bengal with a Governor and Executive 
Gouncii, as in the days prior to 1835, to abolish the territorial 
division made in 1905 of Bengal and East Bengal and to 
substitute, instead, the new province of Bengal with a Gover- 
nor and Gouncii, the new province of Behar and Orissa with a 
Lieutenant-Governor and an Executive Gouncii to assist him, 
and the old Chief Gommissionership of Assam which existed 
prior to 1905. The capital seat of the Government of India 
was also removed from Calcutta and located in Delhi, which, 
with a small surrounding area, has been created into an 
with a Ckief Commissioner at its head and certain 
special administrative arrangements. 

Besides the Presidencies and Lieutenant-Governorships, 

there are also the territories and provinces 
The existing • • 

Provinces and their administered by Chief Commissioners under 

Governments more direct control of the Governor- 

General in Council. There are now eight administrative char* 
ges of this class. There are thus, generally speaking, in all, 
fifteen separate provincial administrations at present consisting 
of three Governorships, four Lieutenant -Governorships and 
eight Chief Commissionerships. Of the latter, the Chief 
Gommissionership of the Central Provinces very nearly ap- 
proximates to that of a Lieutenant-Governorship in respect of 
executive administration, and if the power conferred by the 
Government of India Act of 1912 to create a Legislative 
Council in the Chief Gommissionership territories is to be 
immediately given effect to in the Central Provinces, as. has 
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been announced — it would differ from the Lieutenant-Gover- 


norships very little except perhaps in respect of the exercise 
of patronage. The legal and constitutional position of these 
Local Governments or Local x\dministrations, as they aa^e 
called according to their importance, varies both according to 
their status and according to the powers and responsibilities 
specifically entrusted to them. Taking, however, the Presi- 
dency Governments as the type of the fully developed Provin- 
cial Governments, we may deduce a few general characteris- 
tics. 


Historically, the authority of the Government of India 
The Presidency ^ver these Presidency Governments is one 
Governments super-imposed by later legislation. These 

Provincial Governments had therefore the fullest plenary powers 
to start with, for the good government of their various Presi- 
dencies — subject, of course, to the control of the Court of Direc- 
tors and the ultimate sovereignty of Parliament. It was seen 
in an earlier chapter how the Eegulating Act of 1773 originally 
imposed the superintendence, direction, and . control of the 
Governor-General and his Council in Bengal over the Presidency 
Governments of Madras and Bombay. This superintendence 
and control was strengthened by successive declarations in 
the Acts of 1793 and 1813, but apparently they did not go far 
enough in the direction of securing effective control, and the 
Charter Act of 1833, therefore, reiterated this power of control 
on the part of the supreme Government with an additional 
proviso to the effect that the Governments of Madras and 
Bombay are required to obey the orders and instructions of the 
Governor-General in Council in all cases whatsoever 

The exact interpretation to be given to this higher autho- 
rity and control of the Government of 

periaHontfor O^r Gwernments, has 

tliem been sought to be laid down in the in- 

structions issued by the Court of Directors 
in a Despatch which accompanied the Act of 1833 to ' the 



86 


THE iNBlAISt dONSa?iTIjTlOl^ 


GovBriimontof India in 1834, and in anotihsi Despatch in 1838. 
As they have been declared on behalf of the Government of 
India to contain an authoritative statement of the principles 
applied in the regulation of the relations between the Imperial 
and the Provincial Governments, it is reproduced below along 
with certain observations from the report of the Eoya! 
Commission on Decentralization : — 

“ The control of the Government of India is, moreover, not confined 
to the prescription of policy and to action taken upon reports and 
inspections. It assumes more specific forms to scrutinize and when 
necessary modify the annual budgets of the local Governments. 

Every newly created appointment of importance, every large 
addition even to minor establishments, every material alteration in 
service grades has to receive their specific approval and in many cases, 
reference to the Secretary of State is likewise necessary. The 
practical result is that no new departure in provincial administration 
can be undertaken without their preliminary sanction, and in important 
matters without that of the Secretary of State also. Moreover, the 
general conditions of Government service, such as leave, pension and 
travelling allowance rules, and the public works and Forest codes are 
all strictly prescribed by the central government either suomotu or 
on instruction from the Secretary of State. Lastly, there is a wide 
field of appeal to the Government of India as also to the Secretary of 
State from persons who may deem themselves aggrieved by the action 
of the local government. 

44. The essential point to be borne in mind is this; at present 

even in matters primarily assigned to the Pro- 

I theCoiSt^^of Direct 'vincial governments these act as the agents of the 

1 tors in 1834-18|8 as Government of India, who exercise a very full 

I this^ontroi^^^^^^ constant check over their proceedings. The 

general principles which should govern the 
relations between the Government of India and the subordinate Provin- 
cial Government of India and the subordinate Provincial Governments 
were laid down in 1834, in a letter addressed by the Cburt of Directors 
to the Government of India on the subject of the Charter Act of 1833, 
the essential portions of which we subjoin as well as extract from a 
later. Despatch of 1833- We are informed by the Home Secretary to 
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the Government of India that these pronouncements maj’ be taken as 
an authoritative statement of the principles applied to-day. 

Extract from Despatch (accompanying the Government of India Act 
1833) from the Court of Directors to the Government of India No. M, dated 
10th December 1834. 

76. We have now completed all that we deem it necessary to 
say at present regarding the legislation to be exercised and laws 
to be made in India. We will proceed to consider the new relation in 
which we will be placed with reference to the subordinate Governments 
not by means of your legislative supremacy but in other respects. 

77. The words of the 39th clause were very comprehensive : Tlie 
superintendance, direction, and control of the whole Civil and Military 
Government of all the said territoi^es and revenues in India shall be 
vested in the said Governor-General in Council. 

78. The powers here conveyed when the words are interpreted in 
all their latitude, include the whole powers of Government. And it is 
of infinite importance that you should well consider and understand the 
extent of the responsibility thus imposed upon you. The whole Civil 
and Military Government of India is in your hands and for what is 
good or evil in the administration of it, the honour or dishonour will 
redound upon you- 

79. With respect to the exercise of your legislative powers in tlie 
several presidencies what we have adduced of a general nature on tliat 
subject will, for the present, suffice. 

80. With respect to other powers which you are called upon to 
exercise, it will be incumbent upon you to draw with much discrimina- 
tion and reflection, the correct line between the functions which properly 
belong to a local and subordinate Government and those which belong 
to the general Government ruling over and superintending the whole. 
The only local Governments which then existed were the presidencies 
of Madras and Bombay. The Bengal presidency was at that time 
directly under the Governor-General in Council. 

81. When this line is improperly drawn, the consequence is either 
that the general Government interferes with the province of the local 
Government and enters into details which it cannot manage, and which 
preclude its consideration of more important objects or that it witli- 
draws its attention from the evidence of many things which may be 
right or wrong in the general course of the local administration, and 
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thus partiall}^ deprives the state of the benefit of its superintendence 
and control. 

82. It is true that the former Acts of Parliament, which made 
the local Government of Bengal .a Supreme Government, gave the 
Governor-General in Council a control and superintendence over the 
other Presidencies as complete and paramount as it was possible for 
language to convey and this we must assume to have been the inten- 
tion of the legislature. In practice, however, the Supreme Govern- 
ment made little exercise of its superintending authority and the result 
has been that even that little exercise of it has been generally made 
when it was too late to be made with real effect, namelj' , after the 
subordinate Government had taken its course, thus losing the character 
of control and responsibility and retaining only that ex post facto in- 
tervention — a sort of intervention alwaj^s' invidious, and in most cases 
nothing but invidious, because what was already done, however open 
to censure, was beyond the reach of recall or correction. 

83. It is evidently., the object of the present Act to carry into 
effect that intention of the legislature to which we have alluded. 
Invested as you are with all the powers of government over all parts 
of India and responsible for good government in them all, you are to 
consider to what extent and in what particulars the powers of Govern- 
ment can be best exercised when retained in your own hands- AVitli 
respect to that portion of the business of government which you fully 
confide to the local authorities and with which a minute interference 
on your part would not be beneficial, it will be your duty to have 
always before you evidence sufficient to enable you to judge if the 
course of things in general is good and to pay such vigilant attention 
to that evidence as will ensure your prompt interposition whenever 

anything occurs which demands it. 

84. In general it is to be recollected that in all cases where there 
are gradations of authority, the right of working of the system must 
very much depend on the wisdom and moderation of the supreme 
authority and also of the subordinate: authorities : This is especially of 
a system so peculiar as that of our Indian Empire. It was impossible for 
the legislature, and it was equally so for us in our instructions, to define 
the exact limits between a just cojitrol and a petty vexatious meddling 
mterference. We rely on the practical good sense of our Governor-General 
in Council and of our other Goyernors, for carryiug the law into effect 
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m ft mamier consonant with its spirit and we see no reason to have 
the possibility of preserving to everj’ subordinate government its due 
rank and power, without impairing or neutralizing that of tlie highest. 

85. The subordinate governments will correspond directly with 
us as formerly but we think that you slioiild immediately receive 
copies of all their more important letters to us, both as part of the 
evidence of their proceedings Avliich you should have before you, and 
that we may have the beneht of the ol>servat ions which you may have 
to make, and which we desire that you will always despatch to us with 
the smallest possible delay. 

86. It will be for you to determine what part of their records or 
what other documents it will be necessary for you regularly to receive 
as evidence of the general proceedings of the subordinate governments, 
and as an index to the other documents which you will have occasion 
to call for when anything occurs which you desire to investigate. 

Extract from Despatch from the Court of Directors to the Government 
of India No, 3, dated 38th March 1888. 

Bv the 65tb clause of the Act 3 and 4 Wm. IV Cap. 85 the 
Govern or* General in Council is invested with full power to superintend 
and control the subordinate Governments in all points relating to the 
Civil and Military Administration of their respective presidencies and 
those governments are required to obey the orders and instructions of 
the Governor-General in Council in all cases whatsoever, and in order 
to enable you to exercise with effect the control and superintendence 
thus devolved on you, the subordinate governments are required by the 
68th section to transmit regularly to the Governor-General in Council 
true and exact copies of all the orders and Acts of their respective 
governments and to give intelligence of all transactions which they 
may deem material to be communicated, or as the Governor-General in 
Council shall from time to time require. Although a minute in- 
terference on your part in the details of the local Administration of 
the subordinate Presidencies is neither desirable nor practicable, yet 
we should hold you but ill-acquitted towards whose interests are 
committed to your charge, if you should allow to pass without comment 
and if necessary without effective interference, any measures having 
In your opinioip, an injurious tendency either to one Presidency or to the 
Empire at large. 
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It tlins Inid down that the Cxovernment of India are responsible 

, . ^ 01 ' everything done in the provinces, but it 

The present situ- , 

atioxL as regards the "^^ouicl be seen rioin paragraphs 80 and 83 of 

control exercised on the Despatch of December 183 1 that they were 
the Government of . . , , ^ . 

India inteiidea to discriminate between matters wlilch 

Avould be primarily within the scope of the 
local governments where tlieir interference would be of a very ex- 
ceptional character and matters in regard to wliich their control 
would be more detailed and constant. No definite steps towards the 
immediate attainment of this object appear, however, to have been 
taken and the present discrimination between the functions of the 
Imperial and local governments, and the extent of the control nor- 
mally exercised by the former over the latter are the results of gra- 
dual administrative evolution. 

Political and military exigencies, and the growth of services gene- 
rally recognised as suitable for direct management by a central 
Goyernment have given the Government of India a number of func- 
tions exercised independently of the provincial Governments. As 
regards the departments which have been recognised as lying prima- 
rily within the scope of local governments, the control exercised by 
the Government of India has differed at various periods. Speaking 
generally, it may be said that although the powers of the 
Madras and Bombay Governments, the only subordinate administra- 
tibns then existing, were materially reduced in 1833, those of all the 
present major provinces, including the two presidency Governments, 
are decidedly larger than were the prerogatives of any local Govern- 
ment fifty years ago, when the Crown took over the Government of 
India. For example, no province had any separate powers of legis- 
lation, any separate financial resources or practically any power of 
creating or modifying any appointment in the public service 5 and the 
references to the Government of India which this last restriction in- 
volved gave that Government the opportunity of interference with all 
the details of provincial administration.” 

In actual experience, however, the carrying out of the prin- 

a?endenoy towards instructions of the Court of Direc- 

closer control tors has varied from time to time, but the 

tendency has steadily been towards streng^ 
thening the power and authority of the Imperial Government hy 
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various means. In the solution of the difficult question of defining 
the exact limits between ‘a just control and petty, vexatious and 
meddling interference’, the Government of India have generally 
had the advantage on their side. One reason for this may 
perhaps lie in the fact that the Local Governments as such do not 
yet represent the people of the province and are not therefore 
constitutionally backed up by that popular feeling and public 


support which would have sustained effectually the claims of 


local freedom and action. On the other hand, the authority 
of the Imperial Government, backed up by the Secretary 
of State, is usually sustained by the authority of the King’s 
Ministers who represent the will in the last resort of the Parlia- 
ment and the people of the United Kingdom. However this 


may be, it is essential to remember, as the report of the 
Eoyal Commission on Decentralization has put it, “ that the 
mutual relations of the Indian Governments are not those of 
states or colonies voluntarily associated in a federal system 
where a written constitution is necessary to preserve original 
rightsof the contracting portions 

The gradual evolution of the administrative control of the 

Nature and Me- Government of India has been esta- 

tHods of Present blished and exercised, according to the 
Control. ^ . 

Commission, m the following manner 


-i By financial rules and restrictioiisi including those laid down by 
Imperial departmental codes. 

ii. By general or particular cliecks of a more purely administrative 

nature^ which may (rt) be laid (Idwn by law or by rules 
having the force of law, or (6) hava^ grown up in practice. 

iii. By preliminary scrutiny of proposed Provincial legiBiatioifi 

and sanction of Acts passed in tJie Ifi'oviueial legislatures. 

iv. By general resolutions on questions of policy, issued for tlui 

guidance of the I lovincial LoverniiKiuts. These Of t(*ii Arist* 
upon the reports of Cobimissions or Committees, apiwinted 
from time to time by the Supreme Gov(3mment to investigate 
■the working- of departments with which the Provincial 
Governments are primarily concerued. ' ' ■ 

v* By insti notions to paiticnlar Local Govea'iiineiits in rtegard i(j 
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matters which may have attracted the notice of the Govern- 
ment of India in connexion with the departmental adminis- 
tration reports periodically submitted to it, or the proceed- 
ings-vol limes of a Local Government. 

vi. By action taken upon matters brought to notice of the Im- 

perial Inspectors-GeneraL 

vii. In connexion wdth the large right of appeal possessed by per- 

sons dissatisfied with the actions or orders of a Provincial 
Government. 

The position of the Provincial Governments is thus one of 

subordination, no doubt, to that of the 
uni Governor-General.in Council, but it cannot 
enumerated powers be said that the Presidency Governments at 

any rate, are mere delegates or agents of 
the Imperial Government. It would seem indeed that they must 
be deemed to be free, in all those departments of administra- 
tion which are not specially reserved for the Imperial Govern- 
ment’s direct administration, to exercise the functions which 
have statutorily devolved upon them from the earliest times. 
Applying the language of political phraseology used with re- 
ference to European Constitutions, we may say that the 
unenumerated powers in India seem to rest in the Presidencies 
with the Provincial Governments, subject to a power of concur- 
rent action on the part of the Imperial Government. This view 
is strengthened by the fact that under the Indian Councils Acts 
the position of the Provincial Legislative Councils is made one 
of a concurrent and plenary character, subject to some special 
reservations and the right of veto on the part of the Imperial 
Governnient and the Secretary of State. 

Madras and Bombay and, since this year, Bengal, as 
The special posi- Ei'ssidency Governments, are in a some- 

aovermte special.position. Though the tendency 

has been, till recently, to treat them in the 
same way as the other large Provinces subsequently created, 

they retain the foUowing vestiges of their separate origin and 
former independence 
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i. They are under a Council Government, conBiwting of a Governor 
usually appointed from home, with two Civilian and one 


Indian colleagues, who are nominated by the Crown, on the 
advice of the Secretary of State. The ordinary business of 
Government is distributed between the members of tliese 


Councils in mucli the same way as in the larger Council of 
the Governor-General, but the distinction of portfolios is 
not so definite. The Governor can, like the Viceroy, overrule 
his colleagues in cases of emergency, ; otlierwise decisions of 
the Governor in Council are by a majority. 


ii. The Presidency Governments have the rigid; of direct corres- 
pondence with the Secretary of State, except in matters 
which raise financial issues and can appeal to liim against 
orders of the Government of India ; but such an appeal must 
^0 through, or be communicated to that Government. 


iii. They have full discretion in tlie selections for certain posts, 
which in other Provinces rests finally with the Government 
of India, (^. g.,) nominations to tlie Board of Eevenue and 
to the Provincial Legislative Councils, and tlie appointment 
of Chief and Superintending Engineers in the Public Works 
Department, and Conservators of Forests. 


iv. They have, in practice, a free hand in the 


details 


district land revenue settlements 
are subject to control by the Gove 
they are less supervised in forest 


which in other 
rnmeid; of India, 
administration. 


of their 
provinces 
Similarly 


The authority of the Governor-General and his Council 

The Lieutenant- Presidency Governments is thus 

Srrnd"gieat« only with reference to the 

subordination statutes which have given them the power 

of superintendence and control, but their 

ofThe Z' their administration 
of the piovnmes entrusted to them, has been made much more 

^eeific and direct and is capable of being increased or c 

LieutLTGo“" The provinces of th< 

^ eutenant-Governors have been carved out of the territorief 

which were previously under the direct administration of thi 

Governor-General in Council, and therefore, their administra 
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tors necessarily derived their authority, through the Governor- 
General and not independently of him. In the next place, 
Section 4 of the Act of 1854 which created the two older 
Lieutenant-Governorships has laid down that “ it shall be 
lawful for the said Governor-General of India in Council with 
the like sanction and approbation, that is, of the Court of 
Directors and the Board of Control from time to time, to declare 
and limit the extent of the authority of the Governor in 
Council, Governor or Lieutenant Governor of Bengal, of Agra 
or the North-Western Provinces who is now or may be here- 
after appointed.” This applies in terms only to Bengal and 
the United Provinces, but, according to Sir C. P. Ilbert, would 
seem to give power to the Governor-General in Council to 
“declare and to limit” the extent of the authority of any 
Lieutenant-Governor. Lastly, the appointment of Lieutenant- 
Governors rests in the hands of the Governor- General, subject 
to the approval of His Majesty, and this gives him a power of 
personal control which in the case of the Presidency Govern- 
ments he does not possess, as their Governors are usually 
appointed from among politicians “at Home”. 

The Chief Commissioner is even more restricted in his 

authority as the head of his local Adminis- 

Tlie Chief Com- tration. The territories under the adminis- 
missionersmps: 

primarily delega- tration of a Chief Commissioner are legally 
authority speaking those which are placed “under the 


immediate authority and management of the 
Governor- General in Council, who thereupon gives all necessary 
orders and directions respecting the administration of that part 
or otherwise provide for the administration thereof.” A Chief 
Commissionership, therefore, consists of territories which were 
either already under the direct administration of the Governor- 
General or which come under his administration at the time' it is 
constituted. Territories which are already under the administra-^ 
tion of Governors or Lieutenant-Governors, according ;to the 
interpretation of the statutes, could not be brought by the Govern 
nor-General under the. direct administration of a Chief Oommis-^ 
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sioner, under the powers vested in him to alter the limits of pro- 
vinces. A Chief Commissionership, apparently, is viewed as a 
less developed form of Government than that of a Governorship 
or Lieutenant -Governorship. It is usually created by means of 
a Eesolution of the Government of India— followed by 
a Proclamation, whenever a territory previously under the 
Viceroy’s direct control is made over to the Chief Commissioner, 
who, according to the view taken of his functions by the Govern- 
ment of India, merely administers a territory on behalf of the 
Governor -General in Council, and the latter does not divest 
himself of any of his powers in making over the Provincial 
administration to a Chief Commissioner. [Vide “Ilbert,” 
page 194:.) 

The undefined nature and character of the supervision and 


■ : ' control of the Government of India over tlie 

General Charac- 
ter of Imperial Presidency Governments, liave, as in tliat 

to the India Oflice, led to many 
historic disputes and is regulated by the 
specific rules which have been quoted above and also by usage 
and precedents, some of which are treated as more or’ less confi- 


dential. The position of partial freedom and prestige which 
the Presidency Governments have enjoyed has not Ireeti 


without administrative difficulties even in recent years. A 
masterful personality like Lord Curzon— wlio disbelieved 
in devolution and decentralisation, who had a firm faith in a 
strong Government of India, gathering into its Irand and con- 
trolling all the reins, and who would ride local goveriinients 
on the snaffle, ” though not on the curb — was able to boast tliat 
there never had been a time when the relations between the 
Supreme and the Presidency Governments had been so free from 
friction^ or so harmonious, as in his days. But other masterful 
rulers like Lord Mayo or Lord Lytton were not able to avoid 
the^frequency of “peppery letters or indignant remonstrances, ” 
or the spectacle of infuriated pro-consuls strutting up and 
down the stage.” During the famine of 1877 in Madras, 
or example, Lord Lytton was hard put to it to manmuvre a 
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astisfactory arrangement with the Duke of Buckingham in 
Madras, in regard to an efficient and uniform famine policy, for, 
as he said, he was unable ' to force upon the Madras Government 
advice which it will neither invite nor accept/’ Presidency 
Governments, it would then seem, were often more strongly 
represented than the Supreme Government, not only in the 
India Council, but throughout the whole region of Anglo-India.” 
The danger of provoking the resignation of provincial pro-consuls 
even by the use of slight pressure from above, which Lord Lytton 
feared, is perhaps less likely now than before, but the opportunities 
therefor have also become less owing to the growth of system, 
routine and uniformity in administrative methods. In truth, 
however, the legal powers of compelling obedience in the case of 
obstructive Provincial Governments in the ordinary course of busi- 
ness are, as Lord Lytton found out, much feebler and fewer than 
might be supposed. Now-a-days much more depends on diplo- 
macy and influence and the personal qualities and characteristics 
of the Supreme and the Provincial rulers than on statutory 
powers and rules, in enforcing the due limits to the autho- 
rity of the Supreme Government on the one hand and the 
amount of independence and autonomy of the Provincial Govern- 
ments on the other. 

The checks against the wrongful exercise by the Lieutenant- 
Governor of arbitrary powers are, however, much more complete 
than in respect of Governors and Councils. There is no branch 
of the administration, according to Sir John Strachey, in which 
he is not bound either by the positive law or by the standing 
orders of the Supreme Government or by the system which has 
gradually grown up under his predecessors. Any great changes 
which he may desire to introduce must first receive the approv- 
al of the Governor- General in Council. It is not perhaps so 
well known that this tendency to secure the previous approval 
of the Government of India is silently, but steadily, finding 
expression in the methods of the Provincial Governments of the 
two older Presidencies also, a tendency which, if allowed to 
persist, wiU destroy independence of action even in the limited 
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sphere in which they are at present able to exercise it. The 
freedom of action of the Chief Commissioner is still more restrict- 
ed for it merely exists at the discretion of the Supreme Govern- 
ment to whom the Chief Commissioner has not only to look for 
the support which is necessary to carry on his administration, 
but for the approval and credit on which his future and further 
prospects depend. 

The Executive Councils of Madras and Bombay and of 

Lieutenant-Governors who have been pro- 

Provincial depart- Executive Councils are modelled 

mentalisation 

on similar lines to those of the Governor- 
General The Governors, who like the Governor-General, 
are usually appointed from England from among distinguished 
politicians or administrators, and the Lieutenant-Governors, 
have the power of overruling their Councils under circum- 
stances similar to those defined in the case of the Governor- 
General. Administrative work in their provinces has 
also been “departmentalised,” more or less in the same way 
as that of the Governor- General in Council, under the powers 
given by the Acts of 1861 and 1909 to them to frame rules for 
the efficient conduct of business. The Lieutenant-Governors’ 
provinces which have no Executive Councils are assisted by 
Boards of Eevenue, or as in the Punjab and Burma, by 
Einancial Commissioners. Each Provincial Government has 
a Secretariat of varying strength according to its needs, and the 
departments of administration are presided over by heads 
variously termed in different provinces, while there are also 
special departments presided over by special officers. 
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DISTEICT ADMINISTRATION 


The Imperial and Provincial Executive authorities in India 

Division of admi- constitution and powers, more or 

mstrative funo- less directly to statutes of Parliament. The 

departments of administration which carry on 
the work of the Central Government, Provincial and Imperial, as 
well as the Local and Municipal bodies which perform functions 
of local administration, depend for their authority, on the other 
hand, on laws passed by the Indian legislatures and on administra- 
tive regulations, organisation and tradition, not easily susceptible 
of general treatment. But while a description and study of the 
functions performed by the many ministerial officers directly 
under the Government is not of much constitutional impor- 
tance, the division of administrative functions between the 
Imperial, Provincial and Local authorities in its general outlines 
ought to be noted. From the standpoint of political development, 
the form of Local, Provincial and Imperial organisation wiU 

undoubtedly react with momentous effect on the national char- 
acter. 


As a TGcent writer on constitutions ha*? "mif; if- “ 

wlio from "ho'vTinA/l Avnort-fo a i puo itj, J.xie citizen 

wiAu iiuux Doynooa expects to take some time or Athpr nf hio 

belomdaTery dYffeCt oiti*’'® f of local affairs, is likely to 

oemmanded mos^^inconveSi^t® be authoritatiyely 

locality without remuneration and both from'+h^ serve his 

finds hin^elf cabined, cribbed, ’coffinef by the cramnf^^^ 

CoSS-.’)“"®" ”• ^odin 
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An attempt has been made in the last chapter to deduce 

from the statutes and the prevailing practice, 
and Devolution traditions and understandings, the exact re- 
lations which subsist between the Provincial 
and the Imperial Governments in the exercise of executive 
authority and the general division of executive functions which 
have flowed therefrom. Apart from statutory provisions, the 
distribution of executive functions in India, does not exactly follow 
the lines which are to be found in ordinary unitary Constitutions 
in the West on the one hand, or in the federal Constitutions on the 
other. The reason for this lies, in the first place, in what has been 
explained in detail in the last chapter vi^., that the division of 
powers in India is in the nature of devolution and not of federa- 
tion. In the next place, it arises from the fact that executive 
authority in India has proceeded from the centre outwards in all 
the provinces and started with a more or less highly centralised 
administrative machinery. Administrative authority was, first 
of all, devolved upon the agents of the Central Provincial Go- 
vernments, and only later on entrusted in small and varying 
measures to Local and Municipal Councils subject to a 
deal of supervision and control on the part of the central autho- 
rity and its agents. The principle that it is but a small portion 
of the public business of a country which can be well done 
or safely attempted by the central authorities, was but slowly 
and but too cautiously recognised in this country, where the 
capacity for self -Government even in local affairs on the part of 
the people was assumed to be less than the minimum. The 
primary principle on which District and Provincial administra- 
tion may be said to rest in India, is one of division of labour. 
Popular control over the performance of Local and Provincial 
administrative duties was a matter of later and slower growth. 


Thus the existing system, while it has secured better 


Devolution and 
local Self-Govern- 
ment 


organisation, has left less liberty to the 
citizens than in other countries where 
British institutions have grown. That the 
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growth of popular institutions, and ths grant of some measure 
of popular control over the exercise of administrative functions 

is inevitable in the growth of ail modern forms of government, 
is not only an inference easily drawn from the lessons of his- 
tory in the past, but is one which necessarily arises from the very 
nature of the progress of modern administrations. The growth 
and persistence of the kind of subordinate government which 
implies popular control, is due, as Professor Montague once 
observed, “ practically to the need of relieving the central 
authority in the State and to experience of failure of a completely 
centralised bureaucracy ” 

Indeed, “the administration of a civilized State is so 


serious a task as to demand all the powers 
of bureaucracy and Self-Government com- 
Education bined. ” The steps, therefore, which have 

been taken in India from time to time for associating the 
people in the actual administration of the country, both in the 


^ Professor Ashley in his book on “ Local and Central Govern- 
ment ’ ’ has elucidated the same position in the following '""T 

“ Whatever may have been the previous course of their constitutional 
history the persistent and rapid growth of the functions of the State, and 
the constant assumption of new and onerous duties and responsibilities 
in the last century have rendered some attempts at decentralization^ ana 
some grants of Self-Government absolutely necessary, if the national 
administration is to be carried on with success. Experience, ancient and 
modern alike, has shown conclusively that a completely centralised 
bureaucracy— that is, a self-recruiting _ body of officials workmg from a 
single centre, and responsible only to itself— cannot carry on infinitely 
the administration of a large country ; it tends to ignore the varieties ot 
local conditions, to become stereotyped in its ideals and methods, and 
overburdened ; and sooner or later a breakdown becomes inevitable. ^ 
•where the people have been discouraged from taking an interest in the 
task of Government, where they have not been habituated to the manage- 
ment of public afiairs, the collapse, when the bureaucracy fails, is so 
much the greater, since there is nothing which can be substituted for the 
broken-down official organisation. For these practical reasons, amongst 
others of a more theoretical and political character, in all progressive 
States, dating the last century, attempts have been made at decentraliza- 
tion and the development of Self-Government in two ways: {d) by entrus^ 
iiag the inhabitants of localities, or their chosen representatives, with 
the conduct (under greater or less control) of those matters^ of public 
interest and utility which concern the localities chiefly or entirely ; and 
(&) by providing for the participation of unofficial citizens in the manage- 
mep,t of some at least of those other matters of administration which 
are supposed to belong particularly to the sphere of the Central Govern- 
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Legislative Councils and in the Local and Municipal bodies, 
are but the necessary consequences of a devolution which 
became inevitable with the growing burden of administra- 
tion. There are, however, along with these purely administrative 
requirements, other considerations of a more theoretical and 
political character which have also to some extent influenced 
the association of the people in the task of Government.^^ These 
are usually summed up in the phrase, “political education,” which 
it is deemed to be the duty of all modern progressive governments 
to impart to the citizens of the State. The importance of that 
portion of the operations of political institutions which is com- 
prised in the political education of the citizens has been the 

theme of aU writers on politics since the days of Mill. Both these 

aspects of Local Government have been well summed up by the 

late Professor Sidgwick in the following terms 

“Most internal executive functions whether coercive or in- 


dustrial, obviously need officials locally dispersed, -policemen and 
soldiers for the maintenance of order, collectors of taxes direct and 
indirect, managers of roads and public land of all kinds, postmasteis 
and other officials occupied in conveyance and communication, relieving 
officers, sanitary inspectors and so forth. In speaking however, of 
local governments” in a unitary state, we^chiefly mean organs which, 
though completely subordinate to the central legislature, are indepen- 
dent of the central executive in appointment and to some extent, in 
their decisions and exercise a partially independent control over certain 


parts of public finance. 

The primary reason for this local independence is that it is required 
to realise the full advantages of that reaction of the governed on the 
governing organs which representative or responsible government seeks 
to bring about. Such advantages may lie in the direction either of 
greater efficiency or of greater economy- First, as we say, the theory 
of responsible government rests on the principle that the interests of 
any group of governed persons will be most safely entrusted to govern- 
ing persons whom they have the power, from time to time, to dismiss 
directly or indirectly. It is an obvious intereuce irom this principle that 
govermnental functions which affect solely or mainly the inhabitants of 
a limited portion of a State should be placed under the special control 
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of this section of the com inimity ; ill order the criticism of this 
section, backed by the power of appointment and dismissal, may bring 
about a closer adaptation of administrative activity to its peculiar needs. 
Especially in matters — such as education and poor-relief—in which valu- 
able aid can and should be given to governmental work by the volun- 
tary efforts of private persons, we may expect to secure important gains 
by localising the control of the electorate over the work. Again, so far 
as any class of governmental services are rendered exclusively or mainly 
to a group of persons who live within a certain district, it is obviously 
equitable to throw the whole or main expense of such services on these 
persons ; and— so far as this expense cannot conveniently be met bv 
pa}'nients voluntarily made by the recipients of tlie services the com- 
parison of cost with utility is likely to be more accurately performed if 
the financial inanagernent of this department of governmental business 
is entrusted to a separate locally-elected organ. 

But there are other reasons why a vigorous development of local 
government is important, if not indispensable, to the effective working 
of representative institutions in a community as large as most modern 
states are overcentralisation, in such a community, introduces two op- 
posite dangers. In the first place, if the only action that an ordinary 
citizen is called upon to take, in reference to -public affairs of any great 
interest or importance, is that of voting at intervals of several years, 
as a unit in a group of many thousand electors, for a member of thJ 
central legislature— or even for the head of the executive— there is a 
danger that the control of the citizens generally over their government 
will become slack and ineffective ; so that their exercise of the vote 
will be especially liable fco be perverted by the sinister influences which 
we have before examined. But again the same cause that tends to 
render the political consciousness of the ordinary citizen too languid at 
ordinary times also tends to increase the risk from occasionar gusts 
of discontent and excitement, causing unreasonable expectations and 
complaints of government ; since the mass of the community cannot 
but lack that general diffused knowledge of the real nature of govern- 
mental business, and the conditions and limitations under which it is 
carried on, which results from being brought into intimate social rela- 
tions with the persons actually responsible for it. In short, whatever 
educative value is rightly attributed to representative government 
largely depends on the development of local institutions. 



DISTEICT ADMINISTRATION 103 

We must also take into account the danger of overloading the 
central government with work. Tiie importance of this danger grows 
in proportion as a more extended view is taken of the proper functions 
of government ; if the tendency actually operative in England towards 
increasingly extensive and complex governmental interference is in the 
main justifiable— as we have seen reason to think— it becomes increasing- 
ly important that the work to be done should be carefully distributed 
apaong different organs so that none may be overburdened”. [“ Elements 
of Politics ”, pp. 511-513]. 

The principle of popular political education as a raison 
d'etre of Local Self-Government did not find ready acceptance in 
India for a long time, though it was laid down by Lord Eipon 
in his famous Eesolution on Local Self-Government in India 
in 1882 in no unambiguous terms. Lord Morley, while Secretary 
of State for India, reiterated this aspect of the matter in his 
well-known Reform Despatch in 1908, and it is not yet known 
to what extent it will be carried out in the proposals which are 
now under consideration, in consequence of the recommenda- 
tions of the Eoyal Commission on Decentralisation, for the 
improvement of the machinery of local and district government 
in India. The association of the people or their representatives 
in the higher tasks of government above those of district and 
local administration, is still of a very limited character, but is 
likely to be appreciably enhanced with the progress of the 
Reformed Legislative Councils. 

A devolution of administrative functions which involves the 

grant of some measure of Self-Government 

Pour administra- j i • t n • 

tive authorities cannot be m India a mere matter of 

defining the relations between the local 
and central government, but involves a division of powers and 
duties between four different authorities. There is, first of 
all, the Imperial Government which, as we have seen, has 
got direct control of certain services. There is next, the 
Provincial Government in whose hands are entrusted the 
normal functions of administration within the province, but 
subject to supervision by the Imperial Government, There are 
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next the district officials who are the agents or deputies of the 
Provincial Government and exercise their powers under its 
orders and instructions in the several districts which constitute, 
more or less, the uniform administrative unit in all the provinces 
of India. And, lastly, there are the Local and Municipal bodies 
to whom have been entrusted specific functions of administra- 
tion in the localities where they are constituted, and whose 
constitution and powers are also subject to close official 


supervision. 

It was seen in the last chapter how difficult it is on general 


Division of duties 
and functions 
among them 


grounds to say what functions of administra- 
tion should necessarily remain in the hands 
of the Imperial Government and what should 


be made over to the Provincial Governments. It is even more 


difficult to lay down what duties of government and what control 
over local bodies the central authority in a Provincial Govern- 
ment should undertake, and what could be safely, and should be 
with advantage, left to local management in the hands of local 
representatives of the people. Much will, no doubt, depend on 
the circumstances and conditions of each province and of each 
locality concerned. To lay down that matters of Imperial, 
Provincial or local concern should severally be left in the hands 
of the Imperial, Provincial or Local authorities is merely to 
re-state the problem. There cannot exist the most exclusively 
Imperial question which may not, in some way, affect the 
interests of localities. Nor can there be any matter of local 
concern which may not conceivably become matter of Imperial 
concern. Nevertheless, some of the broad lines of general 
division are easily noticeable and they have, in the main, formed 
the basis on which the statutory division of powers, which 
has been referred to in the last chapter, has been largely 
based. Such questions, for instance, as Military and Naval 
Defence, Eoreign and Political affairs including those con- 
nected with the relations of Native States, are necessarily and 
with adyanta^e, left in the hands of the Imperial Government 
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with a highly centralised organization. Such matters, again, as 
the management of what may be called the State properties and 
monopoli® incMma tto Canw, B.ilww, Poste mi 
Telegraphs, and Opium, are among what may be called the 
quasi-commercial functions of Government and, on the 'score 
of economy and efficiency and the common interest therein 
of the citizens of all parts of the Empire, are also left in the 
hands of the Imperial Government. In the department of 
Finance and Taxation, controversy has raged for a bng time 
over the proper limits of Provincial and Imperial Finance, to 
which attention wiU be drawn in a subsequent chapter. 
To the Provincial Governments, on the other hand, propeily 
belong such normal functions as the central government 
usually exercises in a unitary state, as the maintenance of 
law and order, the collection of revenues, provincial finance, 
education, sanitation, roads, forests, etc. In respect of the func- 
tions which are in Imperial hands, the position of Local Govern- 
ments becomes one of advice or of carrying out instructions, 
while in respect of the functions and powers granted to local 
authorities, the position of the Provincial Governments is one 


of supervision and control. 

The division of administrative powers between the cen- 
Division of Oen- tral Provincial authority-exercised either 


tral and Local 
Functions 


by the central heads of Government de- 


partments or their local agents in the districts and the 
local and municipal bodies which have been constituted 


in the local areas is, however, a much more diiect result 


of the principles discussed at the outset of this chapter. 
In matters connected with the local administration of dis- 


tricts and towns, while the paid official would, no doubt, 
have the advantage in professional knowledge, professional 
skill and professional discipline, the unpaid representative has 
or should have the advantage of familiarity with local require-- 
ments, of local patriotism, and of freedom from technical pre- 
judice and routine. An ideal system would, therefore, make 
the unpaid citizen do as much work for the public as could bo 
U 
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got out of him and ensure his doing it properly by providing 
official information, supervision and audit. It may also be laid 
down as a general principle that the assurance of a certain 
independence is necessary to make unpaid work attractive to 
able and honest men. On the other hand, some duties can 
never be efficiently discharged by unpaid officers, because they 
need a special training and special skill. The difficulty, in the 
case of unpaid work in local self-government is even greater as 
to how and where to draw the line between ‘ a just control and 
meddlesome interference’, and scientific classifications are, as a 
rule, of little value in determining the actual course pursued 
by various governments. 

A classification of services into those which are onerous— 

that is, undertaken by the local authorities 

Onerous and Be- 
neficial, Obligatory on behalf of the national or provincial 

and^ Facultative , government at its cost — and those which 

are beneficial — that is, undertaken by the 
local authorities for the particular benefit of the locality concern- 
ed— does not lead us far in defining the extent of outside con- 
trol permissible, while the familiar division adopted in Conti- 
nental States, of services into obligatory and facultative or 
optional ones, is one which is not useful even as a sound or 
exhaustive classification of functions. There is no service, as 
observed before, not even defence, which may not somewhere 
or other be thrown upon local administration and local funds.. 
There is no service either which is of concern simply to the 
community as a whole, exclusive of the particular locality in' 
question. The interest of the community is, however, more 
or less apparent, more or less direct and more or less certain, 
in some cases than in others. The means and methods by 
which the interest of the comrd unity is to be protected and en- 
forced by the Government as its trustee, must differ from 
time to time, from place to place and from service to service. 

; The tendency, however, of the Indian system of local 
self- government is to accentuate the interference of the 
central government in the true or. supposed interests: of 
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the community — a tendency to which all bureaucracies are 
but too prone— and in the interests of what is also called 
efficiency. In Erance and Germany, Belgium and Austria, and 
generally throughout the Continent of Europe, we find local ad- 
ministration entrusted in the main to salaried officials of special 
training and high special qualifications, whose work is regularly 
supervised by and is completely subordinate to, the various' 
departments of the executive government. There are, it is 
true, representative local councils of various grades and formed 
in various ways, by which the consent of the inhabitants of 
the several localities is more or less adequately expressed, and 
some degree of local control is secured. But the functions and 
powers of these local councils are narrowly limited and their 
actual interferences with the day by day administration are in 
almost all cases subject to the control and approval of the cen- 
tral executive departments. This particular relation between 
central and local Government has been conveniently termed as 
the “Bureaucratic System ” by Mr. Sidney Webb in his preface 
to Mr. Walton Grice’s book on “National and Local Finance.” 
The characteristics of the Continental system to which Mr. 
Sidney Webb refers are possessed in no small degree by the local 
and municipal institutions in India, though there are some 
fundamental differences between the two to which attention will 
be directed in the next chapter. 

Nor could we advance further in the discussion as to the 

^ ^ , proper province of the local and central au- 

Provmce of local 

and central autho- thorities, if we take all the different func- 

f ormance ^ of eacU tions of administration and attempt to deter- 
a d m i n i s t r ative mine on general principles, where the pro- 

S6rVlC6 

. vince of t he Central Government may end' 
and that of the local authorities may begin in each case. The 
functions of government in India, as was before stated, are much 
wider than in ' the United Kingdom, while even in respect of 
such functions as are common to England and India, thp 
province of the central authority is at present much 'wider 
in .India:than it ever was in England. Eocal unpaid agency 
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is necessary and is employed in such primarily protective 
functions as the administration of justice, the preservation of 
peace and order as well as the defence of the country, both in 
England and in India. In the discharge of commercial functions, 
local boards and councils in India have been permitted to em- 
bark upon forms of municipal trading such as the construction of 
light railways and tramways in the same manner as they have 
been, though to a larger degree, permitted in England. In regard 
to the developmental functions, such as education, maintenance 
of state domains, forests etc., local as well as central organiza- 
tions have been discharging these functions in varying proportions 
both in England and in India. In fact, there does not seem 
to exist a single function coming under any of these categories 
which could not in some form or other be made to have a local 
aspect or could possess a local interest without some scope for 
central control. 


To discuss at any length, what are the limits of local effort 
and local autonomy and of central control in respect of these vari- 
ous functions^is to consider each of them separately and in detail. 
This is the only means of arriving at a satisfactory conclusion 
both as to the theory on which the province of local and central 
authorities should be determined and the actual state of things 
which has been established by the existing administrative 
arrangements. Such an inquiry is one which is far beyond the 
limits of a treatise like the present, while much of it would be 
controversial in character. On many questions raised, no settled 
conclusions have yet been reached and even in the case of those 
on which a settled policy or a defined principle has been adopted, 
it can by no means be treated as the final word on such admi- 


nistrative questions — especially in a country where conditions and 
circumstances are so rapidly changing, 

A description of the official administrative macliiiiery in the 


Description of 
local official ma- 
cliinery 


districts of British India need not be given 
here at length. The official heirarchy and 
the bureaucratic organisation in the ad- 


ministration of India have been one of the most elaborate and 



District administeatior" 


109 


complex devised for the administration o! Empires, and the suc- 
cess which they have achieved, has blinded many to their defects. 
It is, however, unnecessary to enter upon the question as to the 
relative merits and demerits of bureaucracies in the administra- 
tion of Empires. A fairly comprehensive idea of district admi- 
nistration can be easily gathered from the many extant 
official publications. The summary of it which appears in the 
Eeport of the Eoyal Commission on Decentralization is, 
with a few unimportant omissions, reproduced below as being 
the most authoritative and accurate description of the present 
system : — 

“Ttie principal unit of administration is everywliere the district 
British India contains more than 250 districts and the number at pre- 
sent existing in each of the major Provinces has been shown in the 
statement in paragraph 25. Tlie average area of a district is 4430 
square miles or about three-fourths of the size of Yorkshire and the 
average population 931,000, but the actual districts vary greatly in 
size and population. They are largest, in point of area, in Burma and 
Madras and smallest in the United Provinces. 

Bach district is under a Collector (styled Deputy-Commissioner 
in the non-Eegulation Provinces) who is the local representative of 
Government in its general dealings with the people and is also the 
District Magistrate"^. As Collector, he is not merely responsible for the 


*' The oft-quoted description of the model Collector-Magistrate, in 
the first edition of the Imperial Gazetter in 1882, though it requires some 
alterations in its application at the present day, will still bear repetition 
here : — 


“The District Officer, whether known as Collector-Magistrate or 
as Deputy Commissioner, is the responsible head of his jurisdiction. 
Upon his energy and personal character depends ultimately the 
efficiency of our Indian Government. His own sj>ecial duties are so 
numerous and so various as to bewilder the outsider; and the work of 
his subordinates, European and Native, largely depends upon the stim- 
ulus of Ids personal example. His position lias been C'ompared to that of 
the French Prefect, but such a comparison is unjust in many w'ays to the 
Indian District Officer. He is not a mere subordinate of a central 
bureau, who takes Ids colour from his chief and represents the political 
parties or the peniumerit officialism of the capital. The Indian 
Collector is a strongly individualised worker in every department of 
rural- .well-being, with a large measure of local independence and of 
individual initiative. As the name of Collector-Magistrate implies his 
main functions are two-fold. He is a fiscal officer, charged with the 
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collection of most branches of the revenue, but is concerned with tli@ 
manifold relations existing between Government and the agricultural 
classes, which represent two-thirds of the total population of British 
India- Thus he is concerned with questions relating to the registra- 
tion. alteration, relinquishment or partition of land-holdings which 
pay revenue direct to Government and in the greater part of India, 
has to deal in these respects with an immense number of 
petty peasant-proprietors. He is likewise, in most Provinces, 
concerned with the adjudication of disputes between land-lords 
and tenants and also with the administration of estates taken 
under the management of the Courts of Wards. " He has to keep a 
careful watch over the general circumstances of his district, and in . 
times of famine or severe agricultural distress, he is responsible for the 
administration of relief and other remedial measures. He also deals 
with the grant of loans to agriculturists, and with the preparation of 
agriculturul and other statistics ; and he has a general control over the 
working of the Forest Department in his district, in so far as this 
touches on matters affecting the economic or other interests of the 
people. 

It is his duty to guide and control the working of municipalities 
and he is often the actual chairman or presiding officer of one or more 
of these. He usually, also, presides over the district board, which, 
with the aid of subordinate local boards where such exist, maintains 
roads, schools, and dispensaries, and deals with vaccination and 
sanitary improvements, in rural areas. Finally, he has to furnish in- 

collection of the revenue from the land and other sources; he is also a 
revenue and criminal judge both of first instance and in appeal. But 
his title by no means exhausts his multifarious duties. He does in his 
smaller local sphere all that the Home Secretary superintends in 
England, and a great deal more, for he is the representative of a 
paternal and not of a constitutional Government- Police, Jails, Educa- 
tion, Municipalities, roads, sanitation, dispensaries, the local taxation 
and the imperial revenues of his district are to him matters of daily 
concern. He is expected to make himself acquainted with every phase 
of the social life of the natives, and with each natural aspect of the 
cpuntiy. He should be a lawyer, an accountant, finhhcier', and a ready 
writer of State papers. He ought also to possess no mean knowledge 
of agriculture, political economy, and engineering.” 

In Bombay and the Central Provinces, Commissioners of Divisions 
are Courts of Wards in their respective jurisdicti-ons. In the other major 
Provinces, except Burma, where there is as yet no Court of Wards the 
Court is the Board or Revenue or Financial Commissioners to the 
Prpvincei 
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foimation on all important occurrences in the district and he is called 
upon to advise on any general schemes aflecting it which niav be under 
consideration. 


As District Magistrate, he is responsible for all matters affecting 
the peace of the district, and exercises a general supervision over the 
local police officers, while he controls tlie working of subordinate cri* 


niinal courts, and has himself a certain 
majesterial work.* 


amount of original and appellate 


Each district is usually split up into a niiuiher of sub-divisions 
which are in charge either of junior officers of the Indian Civil Service 
or of officers of the ‘ Provincial ’ Service (Deputy Collectors or extra 
Assistant Commissioners)t. The functions of these sub-divisional 
officers, who are all Magistrates as well as revenue and executive 
fuctionaries, vary in different Provinces. They are most developed 
in Madras and Bombay, where the sub-divisional officer exercises 
within his own charge, most of the functions of a Collector, subject to 
supervision by and appeal to, the latter. Save in Bengal and Eastern 
Bengal there are smaller sub-district units, stlyed tafuqs or tahsils, 
administered by tahsildars who belong to the subordinate service* 
These officials are, in general, under the immediate control of the 
sub-divisioiial officer, where there is one, and they and their assistants 
(deputy or naib tahsildars, revenue inspectors, Kanungos etc.) are in 
direct relations with the cultivators and the village officials. 

In all the major Provinces except Madras, the districts are 
grouped into divisions, each of which consisting usually of from four 
to six districts, is under the general superintendence of a Commission- 
er, who also acts as a Court of appeal in revenue cases. 

In Bombay, there is no intermediate authority between Commis- 
sioners and the Local Government and the same condition has hither- 
to applied in the Central Provinces, but here the appointment of a 
Financial Commissioner has recently been sanctioned. In other Pro- 

V 

* Steps are now being taken, in Bengal and Eastern Bengal, towards 
the dissociation of Collectors and other executive officers from criminal case 
duties. 

t In Bengal and Eastern Bengal the head-quarters sub-division of the 
district is in the direct charge of the Collector, and in the Punjab there 
are but few sub-divisions. 

f These units are called circles in Assam and townships in Burma; 
and the officers administering them are styled sub-deputy collectors in 
Assam, myoohs in Burma, mamlatdars in Bombay proper, and iniMtyar-^ 
kars in Sind, 
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vinces, there is such an intermediate authority, vis-, a Board of 
Revenue (or a single Financial Ooinmissioner, as in the Punjab 
Bm.^na)-wliich in sul:*ordination to the Local Government, contrcds 
the work of Comniissioners aixl Collectors and tlie general adininis- 
tratioii of the Province in revenue matters. 

Originally Collectors and their subordinates were responsible 
for almost all the administrative work of their districts, subject to the 
superintendence of Commissioners and Board of Revenue. During the 
last 50 3 ^ears, however, separate administrative departments have been 
gradually evolved, the most important of which are those dealing with 
Public Works, Education, Police, Forests, Medical Administration, 
Sanitation and Prisons. These departments have their own separate 
staffs and heads in each Province, vis- 

Chief Engineers for (a) Irrigation and (6) Ordinary Public Works ; 
The Director of Public Instruction ; The Inspector-General of P olice ; 
Conservators, or, a Chief Conservator of Forests ; 

The Inspector-General of Civil Hospitals, (Surgeon-General m 
Madras and Bombay), the Sanitary Commissioner and the Inspector- 


General of Prisons, t 

The Inspector -General of Police is often an Indian Civilian, but 
otherwise, the head of each department is usually drawn, either locally 
or by transfer from another Province, from the departmental serwice. 
These departmental heads are in direct subordination to the Local Gov- 
ernmentt- As already stated, the Chief Engineers for Public Works and 
also Secretaries to Government; the other heads of departments address 
their reports and letters to one or other of the CivilicUn Secretaries. § 

* Outside Bombay, the Sanitary Commissioner works largely 
through the agency of the District Medical Officers, who, for medical 
work, are subordinate to the head of the Medical Department. 

t There are also Inspectors- General of Registration; hut in most 
Provinces this function is combined with the management of some other 
department. ^iVhen there is extensive famine in a Province, an offi.cer, 
drawn from the Indian Civil Service, may be appointed to act as a 
special Famine Commissioner, under the Local Government. 

t Except, as regards forests, in Madras and Bombay, where conser- 
vators of Forests are under the Board of Revenue in the former Province 

and under the Revenue Commissioners in the latter. 

§ In the Punjab the Director of Public Instruction is also ex-officio 
Under Secretary for Education, and appears in that capacity to submit 
cases direct to the Lieutenant-Governor, while the Inspector-General of 
Police is also an ex-officio Under Secretary to Government but su-bordi- 
nate in that role to the Judicial Secretary. 
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As regards the district staffs of these departments, the Collector 
and District Magistrate, as already noted, has a general outside con- 
trol, in non-tecbnical matters, over the work of the Local Police and 
Forest Officers; he is responsible for the minor jails : and principally 
in his capacity as President of the District Board (and in some Provin- 
ces also of Municipal Gouncils), lie is largely concerned with questions 
of sanitation, medical relief and elementary education. He has much 
less concern with the operations of the Public Works Department, and 
with those branches of education which are under the direct control 
of the Department of Public Instruction; and the principal local officer 
of these two departments (Superintending and Executive Engineers and 
Inspectors of Schools) have charges which do not necessarily correspond 
with district or divisional limits- 

There are other heads of departments who are members of the 
Indian Civil Service, and who work in closer connection vdth the 
ordinary district staff, through whose agency a great deal of the work 
which they have to supervise is discharged. The chief of these are the 
Commissioner of Excise, the Director of Agriculture, the Director , of 
Land Eecords and, in some Provinces, the Commissioner for Revenue 
Settlements. These officers are under the Board of Revenue or Financial 
Goinmissioner, where either exists 


*In Madras the functions of the Excise Commissioner and the Settle- 
ment Commissioner are directly exercised by members of the Board of 
Revenue; and in Bombay the Commissioner of Excise is of the sa-nie status 
as the territorial Commissioners, ' 

15 


CHAPTER VII 

LOCAL GOVERNMENT 


We may now turn our attention next to what is, from the 

Modern Boards constitutional point of view, the more 
and ancient Pun- important subject of the organisation of 
chayets boards, municipalities and other local 

authorities in India. It has to be remembered that though 
the social and historical conditions which have determined the 
present state of insufficient development of local self-govern- 
ment in India have often been discussed, sufficient stress has 


not always been paid upon one important fact in connection 
with the history of local self-government in India. It has 
often been wrongly assumed to begin with, that the traditional 


sentiments of the community and their habits of co-operation 
are against the formation of local self-governing bodies 
whereas in fact the oldest units of local self-government in all 
history and among all civilized communities, the unit to which 
all other modern political organisations could be traced, was 
found in its vigour of life in this country, when it had ceased to 
exist or had been superseded long ago by other centralised insti- 
tutions in other countries. The ancient village community or 
the panchayet was deliberately disintegrated by the adoption 
of the administrative measures of the East India Company in. 
India in the early part of the 19th century, and though the- 
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unwisdom of it was perceived later, no attempt was made to 
revive it as a unit of local government in the seventies and 
eighties of the last century , when steps were first taken towards 
introducing measures of local self-government in India. As 
usual, the process in British India began from above and it was 
only after the exhaustive inquiries of the Eoyal Commission on 
Decentralisation two years ago that it was found that to ensure 
the rapid and permanent improvement of local self-government 
in this country, it is necessary to build it up from the bottom, 
that strenuous efforts ought to be made to revive and resuscitate 
the old village panchayets and turn them into useful units of 
local administration on modern lines. 


. Before proceeding to consider the characteristics and 

tendencies which local self-governing institu- 
History of . 

Modern Local in India exhibit, it is necessary to 

trace briefiy the history of the successive 
measures by which they have been establish- 
ed and their constitution and functions developed or modified 
from time to time. 


The beginnings of local self-government in India are in 
^ . some respects similar to those of France 

centration rather and Prussia in that they started after the 

IkalioiT building up of a consolidated and powerful 

State by means of a great bureaucracy direct- 
ed from a single centre and pursuing a uniform policy. Local 
institutions in both cases mainly have thus owed their origin 
to the will of the central authorities and were primarily 
created for the purposes of their administration. They were 
treated as agencies not so much for the decentralii^ation of 
administrative functions, as for what Continental authori- 
ties describe as de- concentration of authority. These delegations 
of authority which have been rendered necessary in India from 
time to time, took the form of entrusting them to purely stipeii- 
diary officials, then to committees of officials in particular 
localities and . then to committees composed partly of official 
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and partly of unprofessional members, nominated by the central 
authority or selected by the localities or local authorities. 

The system of municipal administration had a much earlier 

origin in the Presidency towns than in the 

Municipal of the country. It was first grtoted 

Charter 1687 

to Madras by a Poyal Charter in 1687 , which 
resulted in the establishment of a Corporation and Mayor’s Court 


with powers to levy taxes and to try both civil and criminal 
cases. In 1726 a Mayor’s Court with Alde rmen w as established 
in each of the Presidency towns. But little was done to introduce 
municipal institutions generally in the territories acquired by the 
East India Company though the Charter Act of 1793 contained 
statutory provisions as to municipal administration in the 
Presidencies. Between the years 1840 and 1853, the constitu- 
tion of the municipalities was widened and elective principles, 
to a limited extent, were introduced. But in 1856 all municipal 
functions were concentrated in a body corporate, consisting of 
three nominated and salaried members. Till the year 1861, 
the system of municipal government was the same all over 
India, but with the passing of the Councils Act in that year, it 
was remodelled by enactments local legislatures, thus from that 
time varying in different provinces and leading through a series 
of Acts to those now in force. The system of election of repre- 
sentatives by the ratepayers was first established in Bombay in 
1872, in Calcutta in 1877 and in Madras in 1878. 

: V Outside the Presidency towns, therefore, whose local self- 

government is complicated by the ihdroduc- 

Beginnings of 

Local Institutions tion of British local institutions from the 
m 1842 outset, there was practically no attempt at 

creating municipal institutions before 1842. In that year, an 
Act was passed applicable to Bengal to enable the inhabitants of 
any place of public resort or residence to make better provision 
for purposes connected with iDublic health and convenience. An 
Act of 1850 extended this law to the whole of British India and 


provided for the constitution of Town Committees and the levy 
by them of certain indirect taxation. This Act was only of ah 
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enabling kind and was very little availed of by the inhabitants 
of localities. In the Presidency of Madras, however, the germs 
of local self-government were laid by the early voluntary associa- 
tions formed in the sixties of the last century by the respectable 
and opulent classes, for maintaining the sanitation and health 
of urban areas. The Government assisted these associations 
by contributions of sums equal to those realised by them by 
private subscriptions. In 1863-64, there were six such associa- 


tions. 

The difficulty of discharging primarily local functions by 

agents of the central authority grew enor- 

menrASs,^1865°'^'^' Piously with the establishment of settled 

government in the year 1858, while the 
financial difficulties of the government pointed to the need for 
devolving local resources and powers on local unpaid authorities. 
The need for more extensive municipal measures was pointedly 
referred to by the Army Sanitary Commission in 1863 in con- 
sequence of the general unhealthy condition of towns in India. 
The Towns Improvement Acts of 1865 which were passed for 
the different provinces, provided for the appointment of Commis- 
sioners to manage municipal affairs and authorised the levy of 
various taxes. x\s measures of local self-government, the Acts 
did not proceed far ; but they were of great service in improving 
the sanitary condition of towns. An Act passed in 1863 attemp- 
ted to bring education within the province of local functions, but 
did not succeed, while an Act passed in 1866 for the first time 
authorized the levy of a local rate for providing the funds 
required for popular education, roads and other objects of a local 
character in rural areas. 

The policy which was thus begun by such incontinent steps 
• . was reviewed comprehensively ■ in connec- 

trlSnindM decentralization of finances in 

Einaiice ; * India carried out under Lord Mayo’s scheme. 

Lord Mayo effected the separation of Pro- 
vincial from Imperial finance and pointed to the need also of the 
separation pi purely local from Provincial finance— a separation 
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which" was completely effected only five years ago. In indicatmg 
the necessity for local self-government, he laid down in his- re- 
solution of 1870 as follows : — “ Local interest, supervision and 
care are necessary to success in the management of funds devot- 
ed to education, medical charity and local public works. The 
operation of this resolution in its full meaning and integrity will 
afford opportunities for the development of self-government, for 
strengthening municipal institutions and for the association of 
Natives and Europeans to a greater extent than heretofore in the 
administration of affairs.” 


The “Towns Improvement Act” which was passed in 

Lord Eipon’s 1^71 did much to provide for the admini- 
compreliensive pro- stration of local affairs in towns and muni- 

^ cipal areas, particularly m respect ot health 

and sanitation. But though, as the resolution of 1882 observed, 
considerable progress in the direction of local self-government was 
made from 1870 onwards and a large income from local rates 
and cesses was realised, the management of which was freely 
entrusted to local bodies, there was still a greater inequality of 
progress in different parts of the country than local circum- 
stances seemed to warrant. In many places, services admirably 
adapted for local management were reserved in the hands of 
the central government while charges were levied on munici- 
palities in connection with matters over wrhich they had no exe- 
cutive control. It was in Lord Kipon’s time, therefore, that the 
first really important and decisive step was taken in respect of 
local self-government by placing it on its true basis, not merely 
as a means of devolution of authority in administration and in 
decentralization of financial resources, but as a means of popular 
and political education by means of which alone progressive 
communities could cope with the increasing problems of govern- 
ment. The famous and memorable resolution of Lord Eipon 
on local self-government in India, which will be found in the 
Appendix, laid down principles which are still being carried 
out into practice and should be studied by all wbo desire to 
have a correct grasp of the real value of local self-government 


to this country. Subsequent progress in local self-government 
lias not been of any far-reaching character so far as its political 
and constitutional value is concerned, but the principles on 


which local self-government has proceeded in this country have 
not been uniform, nor do they follow entirely those which form 


the chief distinguishing 


features of local government in England* 


Local Government in England exhibits certain funda- 
mental characteristics vrhich it is necessary 

Gharacteristies of . x . -i ^ i 3 • 

Local Government for the Indian student to bear m mind in 

in England order to understand some of the features 

imparted to local institutions in India by the legislative measures 
of the central government. In their authoritative book on “Local 
Government in England.” Messrs Eedlich and Hirst have defined 
“local government” generally as “the carrying out by the inhabi- 
tants of localities or by their elected representatives duties and 
powers with which they have been invested by the legislature, 
or which devolve upon them at Common Law. 


This definition therefore, postulates the first feature of local 

government in England viz., that the right 
po°sseTs of local self-government in England is not a 
herent and indepen- niere creature of express legislation but is an 
en powers immemo rial right at Common Law inherent 

in every citizon of a locality in the administration of local 
affairs. Much the larger part of the national administra- 
tion in England is thus carried on by local authorities 
under the control, of course, of the central govern- 
ment. The second is that this control exercised over the local 
authorities by the central government has always assumed the 
form of an authority expressly derived from Parliament by 
legislation and enforceable not by the discretionary authority of 
the executive government, but by the judicial decisions of 
the courts of the land unless the legislature, as it has done in 
recent times, expressly armed the executive with discre- 


tionary authority. As even in such a case the legislature is 
in itself but the embodiment of the will of the nation, the 
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principle of self-government is supreme as well in central as in 
local affairs. The third feature, V7hich is a consequence of the 
first two, which local institutions exhibit in England is what 


has been described by Sir C. P, Ilbert in a letter to Dr. 
Eedlich in the following w^ords : — “English Local Councils, ” he 
said, “ whether County Councils and Borough Councils or District 
Councils, are public bodies discharging public functions and 
exercising their powers on lines and within limits defined by 
Parliament ; but they are independent bodies — not agents — as 
every English Minister knows. They decline to take orders 
from the central executive except in the limited class of eases in 
which the legislature has conferred on the executive powers of 
interference. ” 


In the case of Continental countries like Prance or Prussia, 

whatever institutions of local self- 
Oontrast with , " , • i. j • i. .1 

Oontinentalinstitu- government ma^,' have existed prior to the 

tions of hureaucra- regime of the absolute monarchs of the 
tic origin , . 

18th century, they disappeared with the 

growth of despotism. Consequently, when the countries, 
on the mainland of Europe threw off the yoke of absolute 
rule and established for themselves constitutional forms of 
government, the development of local institutions proceeded 
by express enactments of the legislatures. But the administra- 
tive traditions of Continental countries, coupled with the 
absence of the self-governing impulse which had long dis- 
appeared, did not lend themselves to the investment of local 
authorities with that power or that form of self-government and 


self regulation which exists in England. The history of both 
Prance and Prussia is, as has been observed before, the -record 
of the building up of a consolidated and powerful state by means 
of a great bureaucracy directed from a single centre and pursuing 
a uniform policy, and so in both countries, the people became 
accustomed to look to that centre, to the monarch and to his 
officials for guidance in all their affairs. When the local institu- 
tions were started or revived, it was at the v^ill and for the purpo- 
ses of the central authorities and so both in Prance and Prussia 
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self-government is regarded rather _as a gift from above 
than as an inliereiifc right. Hence it is natiirany weaker in these 
coiiiifcties than in England. 

In the second place, Continental governments have made a 
careful separation and classification of public services into local 
and centi al and all local affairs are adniini stored by three 
agents, namely official agents or servants of the biireaii- 
craey acting singly, and in committees, secondly com- 
mittees composed partly of officials and partly of unpro- 
fessional members selected by local authorities and airprovecl 
by the Central Government and, lastly, the purely elected 
authorities called into being for other purposes, being 
made to act as agents for the Central Government. The effect 
of this arrangement is that local authorities are more or less 
treated as agents for the Central Government and answerable to 
that government rather than as statutory bodies administering 
the powers legally vested in them and liable to be questioned 
only in a court of law, the authority of the Central Government 
being limited only to that of general supervision, guidance and 
advice. 

Considering local institutions in India in the light of these 

facts, it will be seen that the Indian Govern- 
ment, though unconsciously, has pursued a 
policy oscillating between that which the 
traditions of self-government have impelled 
Englishmen to adopt and that which the 
tendencies of bureaucratic methods led them to. Indian local 


Indian local in- 
stitutions, partly 
bureaucratic, partly 
statutory and self- 
governing 


bodies, whether they be the rural unions and boards or the 
municipalities, mofussal and metropolitan, are similar to Eng- 
lish local bodies in that they are public bodies discharging public 
functions and exercise their powers on lines and within limits de- 
fined by the legislature. They owe their origin therefore to express 
creation by means of specific enactments whose interpretation 
rests in the hands of the courts of the land. But as the framing 
of these enactments Avas in the hands of those accustom- 
ed to bureaucratic SAvay, the objective of these laws Avas 
la 
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circiim scribed with the result that both the constitution 
and the functions of local authorities in India have been 
rigorously limited and defined and but too cautiously extended. 
At the same time, the power of interference of the central 
executive was legally widened so as to admit of a very minute 
control, whenever necessary, of the operations of these bodies. 
The result has been a medley of powers and duties, discre- 
tionary and obligatory, distributed between the central and 
local authorities in a way which left not much room for that 
popular and political education which, in Lord Eipon’s eyes, was 
the main justification for the introduction of local self-govern- 
ment in India. 

The policy of control in the initial stages of the path of 
local self-government would not necessarily be a disadvantage 
if the object that is kept in view is not mainly that of efficiency 
but of steadily developing faculties of self-government in local 
areas so as to eventually and inevitably leave the management of 
local affairs in the hands of the representatives of the citizens 
of the locality. The latter object often-times militates against 
the former and the conflict between the claims of efficiency and 
of popular government has not been reconciled in this country in a 
consistent or uniform manner. After Lord Eipon’s time, the 
tendency has been mainly to place the claims of efficiency above 
those of popular education and this has, in turn, reacted on 
the constitution and functions of even the Presidency munici- 
palities which, throughout had taken their course on the lines 
of English local institutions." 

The origin of the Presidency municipalities in India leads back to the 
period of the development of boroughs in England in the seventeenth 
century, when town and borough corporations were being established 
in England by charters from the Crown in the time of the Stuarts. 
Madras was one of the earliest of such corporations of the Empire. It 
was in 1687 that James II conferred signal favour on the Bast 
India Com^ny by giving them the power to establish by charter 
a corporation and a Mayor’s Court in Madras. Sir Josiah Child, the 
celebrated governor of the Company in those days appreciated tliis 
favour in its true light as the only means of solving the difficult ques- 
tion of town conservancy which, by that time, owung to the brisk 
trade of the company round F ort St. George had become a matter 
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These corporations established in Madras, Bombay and 
Calcutta had, in their earlier days, a continuous history of corpo- 
rate life and administration to the same extent as that enjoyed 
by corporations in England, but with the establishment of 
Legislative Councils in India on a firm basis, invested with what 
maybe called plenary powers of legislation, the constitution 


of urgent iniportaiice. It is useful to recall the words in which the 
Directors of the Company described the steps which they desired to be 


taken in establishing the Corporation and Mayor's Court in Madras, a s 
it lays down principles of equal right s"oFln3ians^nd Europeans, 
alike in the clearest manner. The impetus which was given by tlie 


Court of Directors in this behalf and the motives and intentions which 


actuated them in so doing are somewhat mixed but yet noteworthy. 
They wTote as follows: — 


“ If you could contrive a form of a corporation to be established 
of the natives mixed with some English freemen, for aught we know 
•some public use might be made thereof, and we might give the 
members some privileges and pre-eminences by charter under our 
seal that might please them as ail men are naturally with a little 
power, and we might make a public advantage of them, without abat- 
ing essentially any part of our dominion when we please to exert it. 
And it is not unlikely that the lieads of the several castes being made 
Aldermen and some other Burgesses, with power to choose out of 
themselves yearly their Mayor and to tax all the inhabitants for a 
Town ball or any public tmildings for themselves to make use of, your 
people would more willingly and liberally disburse five shillings towards 
the public good, being taxed by tbemselves than sixpence imposed by 
onr despotical powder (notwitlistanding they will submit when we 
see cause), ^vere governmeut to manage such a society as to make 
them proud of their liouour and preferment and yet only ministerial 
and subservient to the ends of government wdiich under us, is your- 


selves. We direct notliing positively in this but refer it to your 
consideration, and if you think it may redound to the public good, and 
that you may better adopt it to the good of the place and the establish- 
ing of our absolute power over it and unto some similitude to the 
forms of such like corporations in England where there is always a 


governor, a superior po-wer, and a garrison we have thought fit to send 
you a copy of the late charter granted by His Majesty to the Borough 
of Portsmouth wdiere Sir Jolm Biggs (Judge of the new" Court of 


Admiralty at Madras) was recorder and understands w'ell not only tlie 
constitution but the wniy of proceeding it. We conceive their Court 
books must always he in the English tongue and the Towm clerk must 
ahvays be an Engiisbman that can speak Portuguese and Gentoo, and 
I their recorder must be the same. We think it convenient that, in the 
court of Aldermen, being 12 besides the Mayor, there should never be 
I above three English freemen and three Portuguese ; the other seven to 
I be Moors and Gentoos.” (Despatch of 16-6-1 687*) 
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and functions of these bodies have been remodelled from time to 
time, with the result that their self-governing character has been 
materially altered and except for the form of their old constitu- 
tion and a few privileges still left, they are .more or less subject to 
the same control of the Central Government which the munici- 
palities and local bodies established by the legislation of 1885-86 
are now under. 


The local Institutions of British India may be classiiiecl 

as ill England, into rural and urban bodies. 

catiGu“o£ ^ ‘india^' The niual boards, as they are caUed, consist 

local iiistitiifeions: Dresent of unions wdiich provide mainlv 

T?nvHl •nifl ITrhnii 

for sanitation, conservancy and public health 
of the more important and populous of the villages or the less 
important towns. They are generally under the control of the 
taluk or sub-district lioards which are, what we may call, the 
normal local administrative units for rural areas in all the pro- 
vinces. The jurisdiction of the taluk boards extends to one or more 
taluks, according to the requirements of each taluk. Above the 
taluk boards are the district boards constituted for each dis- 
trict possessing a general control over the local administration of 
the district. In the urban or municipal areas ail through the coiin- 
trv, have been established the municipal councils, which except 
in Bombay, are unconnected with the boards of the districts or 
sub-districts in which they are."' This system of local bodies has 
not been fully introduced in some provinces, such as Assam, the 
North-West Frontier Province, and in certain other stray areas. 
There are besides special and particular local authorities like 
the port trusts of Bombay, Calcutta, Madras, Eangoon and 
Karachi which are invested with statutory administrative powers 
in respect of the area of their ports, and there are the cantonments 
whose local affairs are administered under the provisions of the 
Cantonment Codes. Both of these institutions we may leave 
out of consideration as of an exceptional character and not 

* In the United Provinces tlie smaller towns are constituted into 
what are called ‘■‘Notified Areas” where municipal functions are performed 
by nominated committees. 
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directly connected with the general growth of local self-govern- 
ing institutions within the country. 

In the constitution of these corporate bodies, in whom have 

been vested the local functions presently to 
be referred to, certain general characteristics 
may be noted. In the constitution of everv 
board or council or trust, as the case may 
be, there are two elements called the official 
and the non-official. The official element is composed 
of both members ex-oMcio, e,i, holding office in virtue of their 
official position and authority in the locality, and those who 


General features of 
their constitiiti on : 
official and noii- 
official eieiiients, 
nominated and 
elected members 


are nominated by the Central Government to represent its inter- 
ests on that body. The official element exists in varying x>ro- 
portions in the various local bodies which have been constituted, 
but it is generally of a substantial character. It is found in a 
much larger degree in the rural and district boards than in the 
municipal councils. The non-official element in those bodies 
again consists of two parts, that comindsing the nominated section, 
that is, of non- officials who are appointed to the council by the 
Government without reference to any legal qualification or claim, 
and that comprising the elected element consisting of those 
chosen by the votes of qualified voters of the constituencies in the 
local areas. The elected element again is found in the largest pro- 
portion in the Presidency corporations or municipalities, and in 
a smaller and a greatly varying proportion among the different 
mofussil municipalities of the various provinces. The propor- 
tion in which the official and non-official elements, as weU as the 
elected and the nominated elements, are represented on local 
bodies generally, has, to some extent, been regulated by statutes. 
But it is unnecessary to refer to this, inasmuch as, so far, there has 
been no tendency to preponderate both the non-official and the 
elected elements in these councils and boards. Generally speaking, 
the bulk of the municipalities in the Madras Presidency and in 
Bengal, possess elective privileges to a greater extent than in 
other provinces where a large number of municipalities do not 
possess a substantial elective element. 
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The executive head or presiding officer of the councils and 

boards is styled the president or chairman. 

andftiiden'l" In all the provinces, the president of the 
ted, nominated and district board is ex-officio the Collector oi 

the district and its chief executive head. 

In regard to the taluk boards, the Revenue Officer of the 
division is usually the ex-officio president, though the Local 
Boards Act seems to have contemplated the appointment 
of a non-official president more generally than has tiE now 
been done. In regard to the municipal councils also, the 
original scheme of 1882 contemplated the election of a chairman, 
%vho would generally be a non- official, but the only provinces in 
which there has yet been a large proportion of elected non-offieial 
Chairmen are Madras, the Central Provinces and Bengal. 
Purther details as to the constitution of these local bodies 
will be found in the usual official publications, but the two 
chief general points to note in the constitution of these boards 
are their semi-official character and their gradation of local au- 
thority as has been above indicated. One important advantage 
in this organisation which was long absent m British local insti- 
tutions and has only been recently realised in England, is that 
this uniformity of local authorities and their gradation permits 
of a single local authority in each local area small and large to 
whom may be entrusted the discharge of all local functions. 

The local functions entrusted to the boards as well as the 

councils and corporations have so far been of 
Functions and ^ limited character. Municipal functions 
° are usually classified in official language in 

India under the heads of public safety, health and convenience, 
roads and sanitation, and public instruction and education, 
and under these heads the actual duties performed by local 
bodies have varied very much in the different provinces. 
Generally speaking, the maintenance of roads, bridges andother 
public piaces, the control of sanitation and the provision of 
medical relief as well as other questions connected with public 
health and conservancy, the aiding as well as the supervision of 
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education chiefly elementary, tlie supply of good drinlving Avater 
and the improvement of the sanitary and general condition of 
towns are all functions whicli, to a larger or smaller degree, liavo 
vested in the various municipal councils. The primary did,y of 
the local boards has usually been deemed, owing to liistorical 
causes, to be the maintenance and improvement of tlie means 
of communication, that is, of roads and Inddges. Other 
important functions, however, have been gradually added to 
them, such as medical relief, drainage and water-supply, and 
sanitation, education and, tlie provision of other puldic require- 
ments such as pounds, ferries, markets, etc. 

In respect of these functions generally, it may lie noted 

that the Acts which gave liirth to tlieso 
Limited exten- . , . ^ 

sion of functions institutions in 1882 contemplated a very 

cmitrSTincriSs^^ extension of the powers as well as of the 

resources of local bodies. Wliile providing 

for the obligatory performance of a certain minimum of functions 

of the kind referred to above they also provided for as kirge and 

wide an expansion of such functions and resources, at the instance 

of the local Governments, as could be conceived to lie ‘of lieuefit 


for the locality in any w^ay or to promote the safety, convenionce, 
comfort and well-being of the local areas concerned.’ In actual 
practice, hoAvever, the minimum line drawm has not been ap- 
preciably extended so far at the instance of the Central Govern- 
ment. One other characteristic of local bodies in India may lie 
noted as illustrating the influence of British legal and constitu- 
tional ideas, viz., that involved in the legal relationship of the 
local authorities generally to the Oentral Government. Local 
bodies, in India as in England, can only exercise powers specifi- 
cally entrusted to them either by the legislature or by tiie central 
executive authority under powers invested by the legislature. 
All residuary administrative powers, tlierefore lie in the liands 
of the Central Government. The resources of these local 
authorities are provided by the taxes and rates which they 
are empowered to levy on land and buildings, on the practice of 
professions and arts, by license fees, tolls and the rest, l)y in- 
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come from properties vested in municipalities or boards 
supplemented by grants from the Central Government specific- 
ally assigned for various local purposes. 

With constitutions, functions and resources of the kind 

indicated above, the working of the boards 

Present features ^nd municipalities in India has more or 
and tendencies : offi- i 

cial leadinp- strings less uniformly been under omcial ieadiii 


Cj> 

& 


strings. One of the most useful and usual 
ways in which administrative local authorities \vork in Eng- 
land and on the Continent has been by means of Committees, 


but generally speaking this species of committee work has not 
been much developed in the ordinary method of work of these 
bodies. So far as the local boards are concerned, their 
official character is pronounced and their work is usually 
conducted as a branch of the departmental work assigned 
to the Collector or the Divisional Officer as the case may 
be, who is its president. The official character of the 
board preponderates not merely by reason of the official 
members but also by reason of the number of nominated 
members who owe their position to the official head therein. 
This official management is moreover, in turn subject to 
minute outside control prescribed by the rules and regulations 
of the Provincial Governments. In the case of the municipali- 
ties, official control over their constitution or their subordinate 
establishment is less complete, but has usually taken the more 
invidious form of meticulous interference with the proceedings 
of the municipalities and the exercise of the powers of control 
which are to be usually held in reserve. 

The Acts constituting the municipalities and local boards 

in India in 1884 contemplated the cessa- 

Outside, ill place of . ... 

inside, control con- tion of what has been called inside 

templated in 1884 control by the presence of and regulation 

of business by officials and the councils, and the substi- 
tutiorT of outside control by means of an independent 
audit, inspection and advice, as in England. To this has 
subseq.uently been added tbe system of grants-in-aid, a form 
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of control by the Central Government over local authorities 
which has been the chief means by which outside contiol 
is exercised in England. Local authorities in England have 
usually deemed themselves independent of the control and 
superintendence as well as the advice of the central authority 
and only subject to the legal limitations imposed on them 
by the statutes or the common law. How little the powers 
conferred by the statute have proved effective in introducing 
efficiency of administration among the local authorities in 
England is well-known to students of English institutions. But 
by what has been termed ‘ characteristic good luck’, England 
has stumbled on an arrangement by which almost without 
the notice of political students, a solution has been found in 
the devise of the grant-in-aid. The National Government in 
the course of the past throe quarters of a century has succes- 
sively ‘ bought ’ the rights of inspection, audit, supervision, 
initiative, criticism and control in respect of one local service 
after another by the grant-in-aid of the local finances and 
therefore of the local ratepayers, of annual subventions from 
the exchequer.” The grant-in-aid has proved in England 
the corrective element in the administration of local 
business by a local authority entirely in its own way. 
It has been the means of rendering aid to the poorer localities. 
It prevents the cost of government falling upon them as a 
crushing burden and of affording them the counsel and infor- 
mation of wider experience, while it has also served as a 
means of urging the negligent or apathetic authorities to bring 
their administration up to the national minimum, that is called 
for in the interests of the community as a whole, while all 
local authorities are now the better for an entirely independent 
audit of their accounts. 

In India, the grants-in-aid have not been developed to 

Both outside and ^ extent as in England, but the 

inside control now principle applied in the assignment of grants 

exist in India i i m ^ i j • , . 

has been* the same, m that every grant is ear- 
marked for the purpose for which it is given and implies alsp 
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in consequence, a certain measure of control over it reserved 
to the central authority. The central authority, moreover, has 
provided an independent audit, which has of late been given 
free, while it has also provided local bodies with inspect- 
ing officers and advisers such as the inspectors of local fund 
accounts, inspectors of schools, sanitary engineers and 


others whose advice and assistance could be sought after by the 
local authorities. The powers of inspection, advice and 
supervision have not however, arisen in India in consequence 
of the financial help which the Central Government has ren- 
dered to the local bodies, but as a part of the close control and 
supervision which, as was observed before, has been a concomit- 
ant and by no means consistent feature of the introduction of 
representative institutions in local areas. The advice of the 
supervising officers is bound to be taken by the local authorities 
in many matters. Their opinions are final or a necessary pre- 
requisite for measures wdiich the local authorities may desire to 
adopt. Whether in consequence of the readjustment of 
financial relations between the Imperial and Provincial Govern- 
ments and the recent policy of making large grants to munici- 
pal authorities for sanitation and education is likely to reduce 
the process of control by direct interference and increase the 
process of advice, assistance and supervision by means of the 
grants, it is not easy to foretell. 

The Executive Government in this country also possess 


Extraordinary certain extraordinary powers in respect of 

powers of control authorities — powers which in England 

over local bodies ® 

are vested in the hands of Courts. Neglect 

or failure on the part of the local authorities to carry out their 

statutory obligations in England can only be dealt with by 

means of an application to the Court of King’s Bench for a 

writ of mandamus, which has not always proved effective 

in the ease of obstinate and recalcitrant authorities, while 

the powers of the Local Government Board in gross cases, 
* 

though recently strengthened, are hardly ever used, A much 
larger amount of punitive power, however, is vested in the 
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hands of the Executive Government in India -who can compel 
local authorities to carry out their ' obligations, and in 
default, carry them out itself and recover the cost from the 
local authority, while in cases of inefficiency or maladminis- 
tration the Executive Government have the power and the 
entire discretion without resort to adjudication by courts to 
suppress or suspend a local authority. They possess besides a 
power of removal of individual members of these bodies for 
misconduct or for anything which, in the Government’s opinion, 
is likely to bring local administration into contempt. 

The local bodies in India are, nevertheless, as in England, 

. bodies corporate and could be proceeded 
Indian local bod- , _ ^ 

ies statutory oorpo- against by rate -payers for negligence or 

I • 

default in the performance of their statu- 
tory duties, and can sue and be sued in the ordinary course on 
aU contracts or other obligations arising in civil law. In this 
respect, local bodies in India differ from those of the Con- 
tinent, where they are merely treated as units of administra- 
tion, as agents of the Central Government, claims and remedies 
against whom can only be dealt with under what is called ‘ droit 
admmktratif ’ before administrative courts. 
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THE INDIAN LEGISLATUEES — GENERAL FEATURES 

In dealing with the powers and functions of the executive 

authority in India, we began by pointing 
sSive'''® RSf- out that it was of earlier origin than the 
tions legislative authority. This is true in a 

general sense of all political communities, but it is true in a 
special sense with reference to the origin and growth of British 
Government in India. Logically, no doubt, the making of the 
law is antecedent to its execution and to decisions as to its 
meaning, and the legislative power, as Judge Story put it long 
ago, “ is the great and overruling power in every free govern- 
ment Historically, however, it is the decisions of disputes 
and the specific regulation of the conduct of the individuals 
composing the community by its ruler or rulers, that ha\e pre- 
ceded the formulation of general rules to guide the ruleis and 
the ruled. The modern distinction of governmental functions 
into legislative, executive and judicial in which the oioan 
presenting the legislative function is regarded as supreme and 
as determining the rules applied by the judicature and carried 
into effect by the executive- did not find its counterpait in the 
earlier history of communities, as Sir Henry Maine s great 
wol'ks hav6 demonstrated. 
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Legislatures and 
law-making 


Even in the case of highly developed modern States, it 

would be a serious mistake to imagine that 
the Executive organ of Government is con- 
fined to the carrying out merely of what 
maybe strictly termed, Executive functions. No mattei how 
explicitly and comprehensively laws are made, they must 
of necessity leave a wide discretionary power in the hands of 
the Executive. To the extent to which the Executive exercise 
this discretion, they are really supplementing expi ess legislation. 
\ more modern development of what we may call the legislative 
side of Executive activity, is the power expressly delegated to 
them by the legislative organ to make rules and regulations, to 
determine the details of laws to be enfoiced. We may even 
go further and state that in the constitutions of the most ad- 
vanced nations, the legislative function which tiie strictly 
legislative organ of Government exercises, is not that of law- 
making, but only that of law -sanctioning. In those countries, 
like England, in which the Earliament has developed into 
what the late Professor Seeley called a Government-making 
organ, it entrusts most of the work of law-making to the 
Executive in office. Eor instance, in England, it is the Cabi- 
net that really makes the laws ; Parliament, however much it 
may amend, or turn them out of shape, only sanctions them. 
As one writer on Political Science has put it : “ It is true that 
ail the work of law-making is done in Parliament, but it is 
misleading at the present day to speak of Parliament as the 
legislative body in contradistinction to the Cabinet, which is 
called the Executive, because it leads us to forget that the 
course of legislation (except in Norway) is habitually regulated 
by the Cabinet through its influence over its supporters in 
Parliament. ” 

The possession of large legislative powers I)y the Executive 
Origin of Indian is, therefore, of much less importance in the 

progress of modern governments than the 
existence of substantial responsibility, moral and constitutional, 
* Hammond’s ‘Comparative Politics’ [Macmillan] pp. 407, 408. 
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which that Executive bears to the representatives of the people 
in the legislature or the constituencies. It need be no matter of 
surprise that in India the Executive are possessed of large 
powers, but the historical circumstances which have led to 
it are different from those which have led to the same state of 
things in most modern European constitutions. In British 
India, as was seen in an earlier chapter, it was origi- 
nally the Executive Government itself that Wcts empower- 
ed “ to make regulations and ordinances,” for the good govern- 
ment of the factories or territories at first acquired in 
India, “ so as they be not repugnant to the laws and customs 
of the United Kingdom The earlier charters and the later 
statutes up to 1853, vested both the executive and legislative 
functions in the same body of individuals. The pow’-er of making 
regulations thus vested was at first in character the same 
as that wKich the Executive is invested with by modern 
statutes. The only laws, properly so called, which the Gover- 
nors and the Governor-General and their Councils in their 
Executive, as well as in their legislative, capacity, were subject 
to, were the laws of the Parliament in England. The legis- 
lative and legal sovereignty of Parliament w^as, as it still is, the 
only theoretical and legal safeguard against the executive 
becoming a law unto themselves. 

But the power of regulation- making in India gradually 
grew as the territories of the British rulers increased, and the 
need for Indian legislation in India itself became imminent. 
Thus, the executive function came early to be differentiated from 
the legislative function even when both were vested originally 
in the same body or bodies. It was in 1833 that, along with 
the appointment of a Law Member to the Governor-GeneraTs 
Council, Parliament declared that the laws of the Governor- 
General’s Council were to have the effect of Acts of Parlia- 
ment. ” With the addition, in 1853, of additional members to 
the Council when sitting for the purpose of making laws and 
regulations, law-making became a distinct branch of the work 
of government in India, and laws strictly regarded as rules 
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enforceable by the Courts and to be carried out by the executive, 
came into existence, admirably codified and enacted. 

The process of joining additional meinl)ers with the or- 


Orclinary and Ad- 
ditional Members of 
Councils 


dinary members ‘‘ for the better exercise 
of the power of making laws and regulations 
vested in the Govern or- General (or 


Governor) in Council, ” 


as the statutes have described it, may- 


be said to have begun in 1833 with the addition of a fourth 


ordinary member to the Council of the Governor- General of 


India, who was not to be one of the Company’s servants, and 
was not to be entitled to act as Member of Council except for 
legislative purposes. “ His duty ” as Sir Barnes Peacock wrote 
in a minute of 1859, “ was confined entirely to the subject of 
legislation ; he had no power to sit or vote except at meetings 
for the purpose of making laws and regulations ; and it was 
only by courtesy and not by right that he was allowed to see 
the papers or correspondence or to be made acquainted with the 
deliberations of Government upon any subject not immediately 
connected with legislation.” This principle of strengthening 
what may be called the legislative capacity of tlie Governor- 
General in Council received further development. When the last 
Charter Act was enacted by Parliament in 1853, it was found 
necessary to place the fourth or Legislative Member of the 
Council on the same footing with the ordinary members by 
giving him a right to sit and vote at executive meetings, while 
the Council was further strengthened in the discharge of legis- 
latwe functions by the addition, as legislative members, of the 
Chief Justice of Bengal and one other Supreme Court Judge, 
and four others, being Company’s servants of ten years’ stand- 
ing, appointed by the several Local Governments of Madras, 
Bombay, Bengal and the North-West Provinces. The Indian 

Conncils Act of 1861 proceeded further and. provided for the 

addition to the Conncils, not only of officials, excluding the 
Judges who ceased to be nominated thereafter, but also of 
non-officials and fixed at the same time the maximum and 
minimum number of, each. Further changes, large and liberal, 
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have been made in the constitution of the Legislative Councils 
by the Indian Councils Acts of 1892 and 1909 which will be 
referred to in the next chapter, but the legal character of 
the Councils and of its iiiembers has not altered since. 
Marked developments, however, have taken place in the 
constitutional position of the Councils towards the people 
of India and the Parliament in England, and of their 
members, official and non"Otlicial. The legal status of 
the additional members of the Councils, Provincial and Im- 
perial, as defined by sections ten and twenty-nine of 
the Indian Councils Act, is that they are part and parcel of 
the entity called the Governor-General (or Governor) in Council, 
i B Government in the function of law-making. It may in fact 
be said that the executive organ of the State expands itself 
by means of ctdclitional members into the iBgislcitivs organ. 
It seems therefore both from a legal and a constitutional point 
of view to be a mistake to regard the Indian Legislative Coun- 
cils as Professor Co\vell does, in his “ Courts and Legislative 

authorities in India,” — as mere committees for the purpose 
of making laws, committees by means of which the Executive 
Government obtains advice and assistance and the public 
derive the advantage of full publicity being ensured at every 
stage of the law-making process.’ Although the Government 
enacts the laws through its Council, he observes, y©t the public 
has a right to make itself heard and the duty of enforcing them 
belongs to the courts of ]ustice« Such laws are in lealit^* the orders 
of Government but they are made in^a manner which ensures 
publicity in discussion and are enforced by the courts and not 
by the executive.’ Law-making, as has been pointed out already j 
is no doubt undertaken by the Executive in most modern states 
and it may be quite correct to say, as Professor Lowell does of 
the English Constitution, that at present the Cabinet legislates 
with the advice and consent of Parliament. But it must not 
be forgotten that the Cabinet is itself but the creature of Parlia- 
ment and constitutionally responsible to it for all its 
measures of proposed legislation and administration. It 
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cannot be said similarly that in India the Executive legislates 
by and with the advice of the Legislative Council. In India, 
the Executive is no doubt the authority primarily concerned 
with law-making, but its constitutional responsil)ility for 
measures ol legislation exists not towards the Legislative Coun- 
cils in India, but towards His Majesty’s Government in India 
and the Parliament of the United Kingdom. This has been 
well-explained in Lord Morley’s reform despatch in order to 
deduce therefrom the principle adopted in the constitution of 
the Imperial Legislative Council, of creating a standing official 
majority. It is an essential condition of the reform policy 
wiote Lord Morley, that the Imperial Supremacy shall, in no 
degree, be compromised. I must, therefore, regard it as essential 
that your Excellency’s Council, in its legislative, as well as in its 
executive, character should continue to be so constituted, as to 
ensure its constant and uninterrupted power to fulfil the consti- 
tutional obligations that it owes and must always owe, to His 
Majest‘]y s Government and to the Imperial Parliament.” 

Indian Legislatures are not mere committees of advice. The 
Legislative Councils of India are, however, legally as competent 
law-making bodies with plenary powers as the legislatures in 
many of the self-governing colonies, subject of course to the 
veto which is reserved on behalf of the Crown in the Executive. 
The control of the Executive over the Legislatures in India 
may of course be said to be in practice as complete as the 
control of the Legislatures over the Executive is in the colonies. 
But It IS as true of the Indian Councils as of the Imperial 
Parliament to lay clown that a bill or project of law cannot be 
introduced except by a member of the Legislature and any 
member can introduce a bill. When a member of Government 
introduces a bill, he does so not as a representative of the 
Government, but as a member of the Legislature to which he 
belongs. Legally, there is no difference between a Govern- 
ment bill, and a bill introduced by any other member. The 
eon ml over legislation which the Executive Government has 

obtained m democracies is due to their being the servants of the 
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Legislature and the repositories of the authority of the ultimate 
sovereign, viz,, the electorates of the country. The control of 
the Executive over legislation in India is established on no such 
popular support but upon its ultimate responsibility to the Impe- 


rial Parliament in all Indian affairs. This position no doubt 
involves a certain amount of moral responsibility to the governed 
in India for all measures of legislation — including those which 
may be introduced by private members — passed by the Indian 
Legislatures whose proceedings the Executive is able so effectu- 
ally to control. But it certainly does not preclude the activity 
of private members in bringing forward legistative measures, 


nor reduce the functions of the additional Members of Councils 
to those of mere criticism and discussion of such measures as 
may be brought by the Government. “Constituted as the 
Government of India are,” said the Hon’ble Sir Eeginald 
Craddock, the Home Member, in a recent speech in the 
Imperial Council on certain private bills affecting social legisla- 
tion, “ it would be quite impossible for them to shelter them- 
selves from any odium that might attach to an unpopular law 
behind the plea that the objectionable legislation had been the 
outcome of a private bill, and in a matter of such importance 
when far-reaching amendments to the substantive Criminal law 
of the country are in question, it is in accordance with the fit- 
ness of things and with general usage that any changes in the 
law which meet with the approval of Government should find 
a place in a Government bill rather than in a private one.” This 
seems to sum up the situation correctly though it is a question 
how far the moral and legal responsibility of the Government 
could be deemed sufficiently safeguarded, as some hold, in or- 
dinary cases, by the extensive powers of veto lodged in the 
Governor-General, the Secretary of State and the Crown. 
But it is certainly incorrect to proceed further and to 
assert that the Government in India ‘ cannot concede 
to private members the same wide sphere of legislative 
activity as is possible or even desirable under a system 
of party govermnenff, and that ‘ the primary duty of non- 
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official members is to assist government in the work of 
legislation, to aid it with advice, and to bring before it 
the views of the constituencies they represented.’ Eather 
would it seem that the functions of the members of the 
Legislative Councils in India are wider and have been more 
efficient in the sphere of law-making than in the Parliaments 
of other countries whose functions of law-sanctioning are 
now much more reduced than they were in the past. 

The compact constitution of the Indian 
Lawllaking^^ Councils and the original restriction of 

their functions primarily to legislation, 
lent itself to more thorough, systematic and finished work in 
the making of laws than is usually found attainable in a popular 
assembly discharging legislative functions. The functions 
of Parliament in the earliest times were by no means confined 
to law-making proper, although every Act of Parliament has 
throughout been expressed in the form of an enactment. The 
functions of voting supplies, and of imposing taxes on the 
people, to name only the most important of them, have through- 
out assumed the forefront in parliamentary activities and the 


functions of legislation proper began through the redress of grie- 
vances and by means of petitions. It was only after the passing 
of the Eeform Act of 1832 that the activities of Parliament in the 
sphere of legislation assumed a marked importance, and it 
would appear that the changed attitude of the Government 


towards legislation which came in at that time was consider- 


ed by some who were members of the House of Commons, both 
in the unreformed and the reformed Parliaments, as defects 


which required to be remedied. In his book on ‘Parliament’ Sir 
Courteney Ilbert quotes the opinion of Sir Charles Wood, after- 
wards Lord Halifax, given at the time as follows ; W^hen 1 was 
in Parliament , he said twenty seven years ago, the functions 
of the Government were chiefly executive. Changes in our laws 


were proposed by the independent members and carried not as 
party questions, by their combined action on both s des. Now 
when an independent member brings forward a subject, it is 
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not to propose himself a measure but to call to it the atten- 
tion of the Government, illl the House joins in declaring that 
the present state of the law is abominable and in rec^iiiring the 
Government to provide a remedy. As soon as the Govern- 
ment has obeyed and proposed one, they all oppose it. Our 
defects as legislators, which is not our business, damage us as 
administrators which is our business.’ Such a conception as to 
the differentiation of legislative and executive functions, though 
natural, is no longer practically possible in England, when the 
bulk of law-making inevitably falls into the hands of the party 
in power through -whom indeed the popular needs surely make 
themselves felt. Until therefore the responsibility of the Exe- 
cutive Government in India for the work of legislation 
becomes not merely moral, but also political and constitutional 
towards the people through duly elected representatives in the 
Council, the relation of the executive to the legislature 
cannot be treated as similar in character to that which obtains 
in England. 


We may then proceed to briefly summarise the general 


Non-sovereign 
characteristics of 
Indian Legislature 


characteristics of the Indian Legislatures 
which are, it will be clear, distinct from 
analogous institutions elsewhere. The 


Indian Constitution, it may be repeated, is 
really a creature of the British Parliament. That itself is one 
mark of the subordinate character of the Indian Legislatures. 
In the next place, the executive authority in India is consti- 
tutionally regarded only as a subordinate agency of His Majes- 
ty’s Government and by that very fact legally responsible to 
the paramount authority of the Imperial Parliament and 
not to that of the Indian Legislatures which are themselves 
subject to the same authority, deriving their constitution and 
functions from its enactments. Thirdly, the Executive Govern- 
ment is not only independent of the Indian Legislatures, but 
possesses also the power of virtually controlling and subordinat- 
ing the legislatures to its authority by means of a standing 
official majority and otherwise, in order, as Lord Morley put it 
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‘ to ensure its constant and uninterrupted power to fulfil its 
constitutional obligations to the Home Government and 
Imperial Parliament.’ The relationship of the Executive to 
the Legislature in India is thus not that which is has 
usually described as that of “ a parliamentary executive,” as 
in the self-governing colonies, but that of a “ non-parliamentary 
executive,” virtually capable of controlling the legislatures. 
Hence we arrive at the same result which we referred to in a 
former chapter as deducible from the constitutional position of 
the executive authority in India, mA., that there is at present 
in India no constitutional arrangement by which the Executive 


is or could be made responsible to the people of the country 
or to the Legislatures in which the people are represented. 

It follows from what has been stated above that the 
Indian Legislatures are, according to constitutional theory, 
strictly non-sovereign law-making bodies; and it becomes neces- 
sary to note the characteristics flowing therefrom, before pro- 
ceeding to discuss their constitution and functions. The 


general characteristics of such bodies are, according to Professor 
Dicey . fiist, the existence of laws affecting their constitution 
which such bodies must obey and cannot change ; hence, 
secondly, the foimation of a marked distinction between 
ordinary laws and fundamental laws ; and lastly, the existence 
of a person or persons, judicial or otherwise, having authority to 
pronounce upon the validity or constitutionality of laws passed 
by such law-making bodies. Each of these three characteristics 
is noticeable with reference to the Indian I^egislatures, Pro- 
vincial and Imperial Although the Council of the Governor- 
General can pass laws as important as any Acts passed by the 
British Parliament, the authority^ of tlie Council in tlie way of 
law-making is completely subordinate to, and dependent upon, 
the Acts of Parliament which constituted the Legislatures' 
The legislative powers of the Indian Councils arise fro^ definiie 
Parliamentary enactments, the chief of which will be tmd 
printed in the Appendix. They form what might be termed 
the constituent’ laws of the Indian Government. In the 
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next place, the Indian Councils are also non-sovereign in that 
they are bound by a large number of regulations and rules 
which the Executive is empowered to frame under the con- 
stituent ’ statutes abovementioned, which cannot be changed 
by the Indian legislative bodies themselves, but which can be 
changed only by the Executive Government or by the superior 
power of the Imperial Parliament. If one for a moment turns 
to these regulations and rules and observes what they provide 
for, it will be seen that the executive has been invested with 
very large powers in framing not only the constitution, 
fixing the franchise, the qualifications of representatives 
and so forth, but also in prescribing the functions and 
the authority exercisable by the Councils themselves. This 
aspect of the matter will, however, be presently discussed in 
connection with the more detailed consideration of the constitu- 
tion and the functions of the Councils. It is sufficient to note 
here that not only the Acts which created the Councils, but 
also the rules and regulations framed by the Executive under 
the sanction of these Acts for the constitution and working of 
the Councils, could not be changed by the Councils themselves. 
Again, the powers of the Councils as to law-making proper are also 
specifically restricted by the rules as well as by the statutes. 
Thus the Governor-General in Council has no power of making 
laws which may affect the authority of Parliament or toy part 
of the unwritten laws or constitution of the United Kingdom 
whereon may depend in any degree the allegiance of any person 
to the Crown of the United Kingdom or the Sovereignty or 
dominion of the Crown over any part of India or any of certain 
specified statutes of the British Parliament applicable to this 
country. Lastly, the Courts in British India are constitution- 
ally vested with the power of pronouncing upon the validity 
or constitutionality of laws passed by the Indian Councils. 
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THE INDIAN LEGISLATUKES— THEIB CONSTITUTION 

In proceeding to consider briefly the constitution of the 

various legislatures, Imperial and Provin- 

offi^cSfelementsTa cial, it is necessary again to advert to the 
the Indian Legis- f^ct that the Imperial Legislative Council 

1 a *(*11 

and the Legislative Councils of Madras and 
Bombay are, in legal theory, but expansions of their Executive 
Councils by the presence in them of additional members 
nominated or elected for the purpose of making laws and 
regulations. The Legislative Councils of the Lieutenant- 
Governors and Chief Commissioners have been separately 
constituted under statutory powers vested in the Governor- 
General. It is a curious fact to note in this connection that 
subsequent to the passing of the Indian Councils Act of 1861, 
no new Lieutenant -Governors hips could be created without 
Legislative Councils accompanying them. In fact, the power 
to constitute the latter under the Act seems to be derivable 
from the former. 

The constitution and functions of the Legislative Councils 
in India are now regulated by the Indian Councils Acts of 
1861, 1892, and 1909, and by the regulations and rules framed 
by the Executive Governments under the last named enact- 
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merit. The Charter Act of 1853 was the first enactment which 
permitted of additional members to the Oonncil, besides the 
members of the Executive Council, into which the Law Member 
was also by that Act absorbed. The Indian Councils Act of 
1861 remodelled and enlarged the Councils by providing for the 
nomination of non-official additional members, though it 
curtailed some of the powers which the Legislative Council 
claimed to exercise under the Act of 1853. The Act of 1892 
further increased the number of additional members both 
official and non-official and allowed the Executive Government 
to make rules for nominating some representatives chosen by 
local bodies and other corporations representative of particular 
interests. The Indian Councils Act of 1909 considerably 
enlarged the constitution of the Councils as fixed by the Act 
of 1892 and formally vested the right to elect a proportion of 
the members of the Councils in constituencies of the people, 
created by the regulations which the Governor-General in 
Council, with the previous sanction of the Secretary of State, 
has been empowered to make or mend, and under rules and 
restrictions similarly framed. These regulations and rules 
are complicated and likely to be somewhat confusing to the 
ordinary student of political institutions, and as they are likely 
to undergo revision from time to time in various particulais and 
details, a general idea of their scope and character as gathered 
from the reform despatches and the scheime now in force, is 
sufficient for the purposes of this preliminary study. An 
attempt has, however, been made in the Appendix to give an 
analysis and summary of them with a few critical notes. 

In reference to all these Councils, it should be noted at 
the outset that their constitution consists of two elements, 
the official and the non-official, and that they are appointed 
both by nomination and by election. While the Government, 
Imperial or Provincial as the case may be, is on its part 
empowered to nominate additional members to the Councils 
from, officials and non-officials alike, the constituencies oi electo- 
rates are on their part empowered to elect only non-officials as 
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members. Under the amended Eegulations of 1912, officials 
as such have been made ineligible for election by any of the 
constituencies, though they are entitled to vote in them if 
qualified. 

One of the first things to note in the constitution of all the 
Legislative Councils is the varying pro- 
in the several Coun- portion of the official and non-official 
element in the several provinces. Under 
the new scheme which has been introduced by the Indian 
Councils Act of 1909, it has been settled as essential that the 
official majority in the Viceroy’s Council should be retained, 
in order “ to enable the Government of India to discharge the 
constitutional obligations which it owes to His Majesty’s 
Government and the Imperial Parliament.” The principle of 
a standing official majority is, however, dispensed with in the 
case of all Provincial Legislatures, but the proportion whieli 
bears to the total strength of the Council various in different 
provinces, according to the view the executive heads of each 
have taken of their necessities. The Bengal Government, it will 
be seen, have consented to work with the largest, wlhle that of 
Madras has provided their Council with tire smallest, non-official 
majority. 

The significance of the distinction between the official and 
Constitutional non-official elements in the Indian Councils 
official*'''”member&° official and non-official majorities 

votes which thereby result from it, will be fully 

realised only when it is understood that it is further based up- 
on what has been deemed to be a legitimate constitutional 
understanding, that official members are hound to vote with 
the Government on all Government measures. There does not, 
however, seem to be any statutory warrant for this rule or any 
warrant under the rules and regulations framed under the 
Councils Acts. The understanding, however, has been a some- 
what anomalous growth in Indian constitutional development. 
The position taken by the Executive Government in this matter 
appears to he this. In respect of all measures of legislation in- 
19 


Constitutional 
understanding as to 
official members’ 
votes 
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troduced by the Executive Government, the Governor-General 
and the Members of the Executive Council — either in accordance 
with the decision at which they may have previously arrived, 
as embodied in the bill, or in pursuance of the instructions and 
directions of the Secretary of State, which they are bound to 
carry out — introduce a bill into the Council as a ‘Government 


measure’. 


In either case, the Ordinary or Executive Members 


Position of Mem- 
bers of Executive 
Councils 


of the Council find themselves bound to 
vote in favour of the measure they have 
introduced, and against any alterations or 


amendments thereto, if they are not in conformity with the 
plans of the Government/" In the former case, their vote is 
based upon their convictions, and in the latter case, their vote 
is based upon the mandate of the Secretary of State which they 
are bound to have carried out through the Council. The posi- 


tion in this respect was well explained by Lord Elgin in a 
speech which he made in the Legislative Council on the 27th 
December 1894, when he defended the position taken by himself 
and the other Members of his Executive Council in supporting 
the Cotton Duties bill in pursuance of a mandate from the 
Secretary of State, and against their own previously expressed 


views. He said: — 

“ So far as the individual action of my colleagues and myself is 
concerned, Sir Henry Brackeiibury, in the discussions on the last Tariff 
bill, and again to-day, has said that we are bound to obey the orders 
given by the proper and constitutional authority. But, for my part, I do 
not think that exhausts the cpiestion. It is claimed that members must be 


free to speak and vote in this Council for the measure they honestly think 
best, I can accept tbat proposition only with the qualification that 
they duly recognise the responsibility under which they exercise their 
rights in this Council- Only in an entirely irresponsible body can 


members act entirely as their inclination leads them. 


In every legis- 


lative body a man must sit, 


unless be has an hereditary right, by 


* In the Despatch referred to in Chapter IV, page 4T dated the 24th 
November, 1870, the Duke of Argyll laid it down that the Government of 
India “ were merely executive officers of the ‘Home' Gevernment who 
hold the ultimate power of requiring the Governor-General to introduce 
a measure and of requiring also all the official members to vote for it. 
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wiuit in modern parlance is called a mandate, and that mandate 
must be given by some authority. I need not remind you 
that, in a Parliament, a man is not free to act exactly as he 
pleases; he is distinctly subject to the mandate he has received 
from his constituents ; and practice has shown that even this 
is not sufficient, but that to make Parliamentaiy government effective 
it has been necessary to introduce party management , and the bonds 
of party, in the present day, certainly sliow no sign of being relaxed. 
Here we have no election and 1 am glad to say no party, but every 
man who sits here sits by the autlua-ity and sanction of Parliament ; 
and to say that he can refuse to obey the decisions of Parliament would 
be absurd. But that is not all. Parliament has provided for the 
<mveriiment of the Indian Empire. The British Raj can be provided for 
in no other way. Parliament has allotted his proper place to the 
Viceroy, as the head of the Executive in India, and it has given liim a 
Council for the purpose of making laws and regulations which cannot 
have powers in which he does not share* But tire Viceroy admittedly 
is not invested with supreme authority, but, as E understand) it is by 
distinct enactment entrusted to the Secretary of State and his Council; 
and to speak of this Council as supreme, if that means that it has 
independent and unfettered autliority— is to say what is not the fact.” 

“ I speak with some deference, after what fell from the Ihm’bie 
Sir Griffith Evans ; but, witli all respect for his legal authority, I tliiiik 
that he is not correct in the view he took that a member of this Coiui- 
cil is unfettered in the vote he gives here, or tliat he could 
‘ band over his responsibility ’ to the Secretary of State* 1 am 
inclined to think that the Hoii’ble Mr* 'Mehta took a more correct view 
of the matter when lie said that he would leave the responsibility witli 
the Secretary of State, because the responsibility whicli the Secretary 
of State would exercise would be tlie responsibility wlricli belongs to 
himf’ 


If the Viceroy and the Members of his Executive Council 

could be brought down to the position 

OjE o'tild.0x 

official members which Lord Elgin admitted was the net 

result of the constitutional arrangements 
of the Government of India, it follows, as a further extension 
of the very same theory, that additional members nomi- 
nated by the Government from among its subordinate officials 
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are bound to vote, on all Government measures, in accord- 
ance with the declared intentions or policy of the Government, 
and in respect of every matter on which they are called upon to 
vote. In the words of Sir James Westland, spoken in the debate 
above cited, “ if the question before the Council is a Govern- 
ment question’, the Government will, on the reasons and 
principles explained, exercise the whole of its voting power.” 

The effect of this state of things is to alter the actual position 

originally assigned to the Legislative Coun- 

tli 0 L6gislatiir6s al" cils ill tlio Constitution, in ail cases where 
tered in°coiisequeiice Government has an official majority or 


a majority which it can create, control or influence. Protests 
have now and again been made both in and out of the Councils 
as to this state of things. Sir Griffith Evans and Sir P. M. Mehta 
adverted to this during the debates in the Legislative Council in 
1894 and, in the Madras Presidency, the late Sir Y. Bhashyam 
Iyengar, the distinguished jurist, submitted a strongly worded 
minute against this procedure, in 1908, when giving his opin- 
ion in regard to the new Beform scheme. “We should be 


careful, ” said 


Sir Griffith 


Evans in the Viceregal Legislative 


Council, “ to maintain the position assigned to us in the 


Constitution and not to abdicate our functions or allow the 


Executive to make laws when we only register them. The 
Secretary of State and the Executive Council have no legis- 
lative powers and cannot be allowed to usurp them.” Sir P. M. 
Mehta considered the position of the ordinary Members of 
Council to be different from that of the additional official Mem- 
bers of Council and claimed that the latter had, for their part, 
more freedom of action. This, however, Sir James Westland 
did not concede in respect of what he termed ‘ Government 
questions.’ Sir Y. Bhashy^am Iyengar’s opinion is entitled to 
the greatest weight on this subject, as he has occupied the 
position of both an official and a non-official Member of the 
Legislative Council and as he could by no means be consi- 
dered to be biassed against the Executive Government. The 
text of it appears in a note at the end of this chapter and is 
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well worth perusal by students of Indian constitutional his- 


Tlie enforcement of an understanding to the effect above 
, . referred to, with respect to the official 

analogous to Party Members of the Legislative Councils, is 

votes in England ^ r n j i • i 

very diftereni from that which prevails 

under the party system in England, and is as it is worked 
at present far from conducive to constitutional progress. In 
England, the Party Whips insist on Members of Parlia- 
ment voting with or against the Government according to 
the party to which they belong, in respect of all measures 
irrespective of their individual opinions. The ultimate sanc- 
tion for this is the power of the constituencies to compel the 
Member morally to support the Government whom they desire 
to keep in power, or the Opposition with whom they side. The 
Government and the Opposition in turn, rest and count on the 
support of the constituencies. But, wiiile in the case of Mem]:)ers 
of Parliament, the submission to tlie Whip is purely voluntary 
and based on the principles of party government and the al- 
ternations of party politics, the voting to order of the official 
Members in the Indian Legislative Councils is based upon tlie 
official authoiity exercised by a superior over a subordinate in 
the public service, which virtually gives power to the former 
to materially alter the legal character and position of the 
Legislative Councils and their Members." 


^ high authority on constitutional law has 
expressed the opinion to the author that “ there is more to be said from 
the constitutional point of view, in favour of the convention wh ch 

Government, 

tnan is to be found m the acute observations ot Sir Bha.shyam Iven«"^ar ” 
The principle that a Government must be in a position to carrv iK 
measures and should not otherwise go on holding office, ho rightiV pffints 
out has become firmly established in England in the ootirse^ of the 
to ndTfT“" iUhouId bavLo^m"^tf w.aw 

c-iu I thinb T r?H i "‘■applicable, but thoro 

to, L" diSSb™ ‘ " 

progr“s““®In ' kh ^ Uew "'’it® fhure oonsUtutional 

P caress, in this Mew, it appears to the author, that while, Sir 



THE INDIAN CONSTITUTION 



Such being the position of the Legislative Councils, we 

may next consider the qualifications neces- 
sary for the Legislative Councillors, Pro- 
vincial and Imperial. In regard to the 
Members nominated by the Government, no specific qualifica- 
tion is prescribed under the acts or the regulations. It does 

Biiaskyani Iyengar's obseu'vations gu its present effects — or rather its 
efiects prior te the establislmieiit of the eniarged and reformed Councils 
in 1910 — are quite justified from the point of view of immediate efficiency 
and advantage, the growth of constitutional conventions based on the 
maiiiteiiaiice of a Goveruinent by the support of a majority in the 
Legislatures and its resignation in the withdrawal of that support is no 
doubt a tendency to be welcomed rather than to be made matter of 
coinplaiiit. But it would indeed seem difficult to say how far the 
development of such conventions which imply a Parliamentary executive, 
and as its necessary concomitant, a system of Party Government — is 
likely to be farthered by the existing constitutional arrangements. In 
arriving at any conclusion on this matter it is necessary to bear in mind 
the following considerations : — 

1. The growth of the convention as to party voting in England 
became established in the course of a century, but the introduction of 
the solid official vote to India was not determined by any such historical 
causes or political requirements, but by a mere process of transference 
by British administrators under the circumstances referred to above. 
In England, the party vote is not the consequence, but the cause and 
source of the power which sustains the Government, whereas in India 
the official party vote is not the cause, but the consequence of the 
power which the Government possesses independently of the vote of 
elected representatives in tlae Councils — due to the statutory standing 
official strength and to the position of constitutional independence of 
the Indian Executive Government in carrying on the ordinary adminis- 
tration of the country, which will be referred to more particularly 
hereafter. 

2. Ip is no doubt the experience of modern countries that wherever 
democratic institutions begin to grow and the number of voters is neces- 
sarily large, the system of G-overnmeiit sooner or later involves the perma- 
nent existence of political parties. But the distinction of official and non- 
official votes in the Indian Councils does not rest on the existence of one 
class of voters supporting the officials and the other class opposing them 
but on the officials relj'ing on their statutory power and authority, 
and on the non-officials rely ing on all the support of the voters* The con- 
ception of a party in power and a party out of power is a feature of British 
Parliamentary iiistitiitioiis and so far only the form and not the substance 

of it has been introduced into India with the attendant drawbacks refer- 
red to above. 


N 0 q iiaiifieat ion s 
for nciiiiiiated Goiiii- 
ciliors 


.j. The non-official opposition in the Indian Oouiicils therefore 
IS not the same position, as His Majesty’s Opposition” in England 
that or a party out of power which is recognised as perfectly loyal 
liO the institutions of the state and ready at any moment to come into 
ofchce without a shock to the political traditions of the nation.’ The 
Indian Opposition is a permanent opposition, perpetually out of office 
and Without the advantages accruing from the exercise of responsible 
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not seem to be even necessary that the nominees should be 


literate in English ; for, we find that among the rules of 
business provision is made for having bills or their purport to 
be translated in Hindustani or other local vernaculars for the 


use of Members unacquainted with English, and also provision 
for one Member to speak at the request of and on behalf of 


another Member who is unable to express himself in English. 
Such contingencies are, of course, of rare occurrence. It is also 
to be noticed that the rules and regulations now framed 
under the Indian Councils Act, 1909, prescribing the qualifica- 
tions of Members, are applicable only to those elected by the 
constituents and not to those nominated by the Government. 
It, therefore, seems to be open to the Government, theoreti- 
cally at least, to nominate to the Council persons who may 
be ineligible, to be elected under the Eegulations for any of the 
constituencies, such as bankrupts or convicted persons or 
others. 


The qualifications and disqualifications of Members 

Qualifications and constituencies are, however, 

disqualifications of prescribed in great detail under the new 

lors EejjUlations. In the first place, there 

are certain general categories of disquali- 
fication. Aliens, females, lunatics, minors, bankrupts, dis- 
missed public servants, convicted persons, persons debarred 
from practice as lawyers and, lastly, persons who “ have been 
declared by the Government to be of such reputation and 
antecedents that their election would, in the opinion of the 

power which they could attain fco by persuasion of the 
the electors. The non-official members cannot so fat be "d to ho 
divided fram the official members on any recognised differences of politi- 
cal principles on public questions, which are to be irat in operation os 
each party attains to power. .is 

^arty vote in England has led to party Government 
establishment of a Parliamentary executive. In ™ fh« 

hand, it has led to Presidential Government and Cong esslonai wt^f^ 

ccrs sr “.Sr,,” .teoujuy 

ugiana, tney are outside the framework of the .Governmeiit Ti. 
ndia, the British system of party voting has 

legislatures, but the British system of party ^ H 

origin of such voting in Engtend is yet to 





•i. -i. ^ r ^ ■ i', 
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Govemiiient, be contrary to public interests, — are disqualified 
from being elected. In the next place, any person who is to be 
elected by any constituency should, except in some rare 
instances, himself l)elong to the constituency as a voter entitled 
to elect the candidate of that constituency. He must, in order 
to be elected, be also duly nominated under the rules in force 
for each constituency and he must be duly elected accord- 
ing to siicli rules. Some of the disqualifications can be 
relieved against by the Executive Government, but others, 
from the nature of things, could not be so relieved against. 
The term of office of Legislative Councillors is, as a rule, three 
years in the case of all elected Members and three years or 
less in the case of Members nominated by Government. Every 
member elected or nominated is to take the oath of allegiance 
before taking his seat. These, in brief, are the general qualifi- 
cations necessary for the Members of the Councils. Special 
qualifications are prescribed for special electorates, but these 
arise more from the nature of the constituencies which they 
represent than from the qualifications pertaining to candidates 
themselves. 

The constituencies which are to elect members to the 

Complie^ited con- ^legislative Councils in pursuance of the 
stituencies new rules and regulations are not so 

much electoral areas as electoral groups 
so named as to secuie a certain proportion of representation of 
classes, interests and areas, and for this purpose the powei" of 
nomination is also intended to be used to supplement the elec- 
tions. It is hardly possible to bring under any systematic treat- 
ment, from a constitutional standpoint, these various 'schedules’ 
of electoral arrangements, but readers of this book may be refer- 
red to the whole scheme as summarised from the Despatches, 
resoultions and regulations, which is published in the 
Appendix. It may be mentioned, however, that, while the 
object and evident intent of the whole scheme is to secure some 
amount of real representation of the wishes and intentions of the 
varied classes of the population in the country, it is doubtful 
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whether the complicated machinery pi-ovided, coupled with 
the intricate manner in which the electoral groups are made to 
intersect each other and also divide themselves off one from 


another is likely to work as smoothly and efficiently as its 
authors expect it to do. One is reminded in this connection 
of the complicated and chaotic state to which the electoral 
arrangements in England became reduced at the end of the 


eighteenth century by the variety and antiquity of the franchise, 
and which led subsequently to the famous Eeforrn Bill of 1832. 
It ma^' also be pointed out that the power oi enquiring into 
and deciding the validity of disputed elections, disqualifications 
of voters and candidates — involving questions of title to 
property under the personal law of each Hindu, Mahomedan, 
Malabari or other, and the assessment of their rental value.s 
and so forth— is vested in the Executive Government, and not 
in the Courts, at the instance of the legislature itself, as in 
England. It is hardly possible to exaggerate the burden which 
this might increasingly throw on its shoulders as time advances 
To quote a remarkable petition which was presented to the 
House of Commons in the last decade of the eighteenth 
centuiy on an analogous state of things * 


Your honourable Hou..e is but too well uequaiuted will, the 

tedious, intricate, and expensive scenes of litigation whicli liave l.een 

brought before you in attempting to settle tlie legal import of tlm 

distinctions wliicli nernlex *nn] ennUvnti.i ,, . • , 

peipiex ami coulonml tlie present rights of 

- .ng. ^ How many montlis of your valuable time have been wasted 

m listening 0 the wrangling of lawyers upon ti,e varioms species o 

burgage-hold, leasehold and freehold How , 

™ -j. . committees liave been 

occupied ,n investigating the nature of scot ami lot, ,,ot wallopers 

commonalty, populaoy, resiant inhabitant, and inliabitants ,t I 

What labours and re.search l.ave been employed in endeavo„ri,m"t.’ 

ascertain the le^al chn’m nf* i ^ ^ ^ 

n... H ^ <><>n)ughmen, eldernien, portrnen qelpr.t 

burgesses, and councilmen ; and what coiifii«iAri 1 • ’ ' • 

4 . cmplicted operation „f d.Ai.iK cli.wi,,., fr,„ , 

freedom of eorpomtinns i,y bivtl,. i.y oervitode, I 
..domptieo, bp o„d bp "r 

30 
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It lias also to be remembered that the franchise in respect 
of the constituencies or electoral groups aliove referred to, is 


distributed in 


as unsymmetrical and uneven a manner as the 


conditions of the country and its people are deemed to demand, 
so as to secure the proper representative elements in the Coun- 
cils, and in proper proportions. Generally speaking, the fran- 
chise now conferred may be divided into three main classes — 
that of the normal territorial electorates, that of the electorate 
composed of the landed interest, and that of the electorate 
composed of the Mahomedan population whose political impor- 
tance, it has been decided, requires special representation in 
excess of their numerical strength. The franchise is also 
bestowed to a more limited extent on certain other special 

interests, such as those of European and Indian commerce, the 

% 

planting, jute and other special industries. The proportion 
in which representation is given to all these interests and 
classes is not in accordance with either their numerical strength 
or their proprietary interests. Eeasons of political impor- 
tance, special minority representation and similar considera- 
tions have been set out in the whole scheme as having guided 
the Government in arriving at its decisions as to the numbers 
of seats to be allotted to each. The consequence has been 
that, from a theoretical point of view at any rate, some classes 
have double and sometimes treble representation in the different 
constituencies to which they belong, while others have none 


at all. 

In defending the arbitrary selection and distribution of 

parliamentary boroughs and the “ various, 

No ^proximation confused and uncertain franchise which 
to Parliamentary 

Francliise they^enjoyed,” Edmund Burke to whom the 

British Constitution was a sacred fabric — 
“ to understand it according to our measure, to venerate vrhere 
we are not able presently to comprehend” — ^was much less im- 
pressed by the sordid and unpleasant features of its electoral 
system, by the rottenness and corruption practised therein, than 
by the strength and stability which the Government built on it 
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exliibited at the close of the eighteenth century. “Our re- 
presentation,” he wrote, “has been found perfectly adequate to 
all the purposes for which a representation of the people can 


be desired or devised. I defy the enemies of our constitution 
to show the contrary”- Sir C. P. Tlbert points out in his interest- 
ing little book on ‘Parliament’ in the Home University Library 
series that, according to Burke, “the variety of franchise in the 
boroughs and the mode in which the constituencies were con- 


trolled roughly represented the various interests of the na- 


tion and its ruling forces. The King and his ministers had to 
rule the discordant elements in the country and the constitu- 
tion had to be kept together.” 

Somewhat similar appears to have been the frame of 
mind of Lord Minto who initiated the Council reforms and 


the electoral arrangements in 1907-09 as Viceroy. The 
dread of the French Revolutionary ideas and the cor- 
responding and consequent political agitation in England were 
hardly more operative on Burke’s mind than the dread of pro- 
fessional politicians and of a parliamentary franchise on Lord 
Minto ’s mind. In the course of a discussion on a paper read 
by Sir Villiam Chichele Plowden, K. C. S. I. at a meeting of 
the East India Association, entitled “ Problems of Indian 
Administration” — in which the latter described the provisions 
of a Bill he had introduced into Parliament, so early as 1890, 
to enlarge the representation of the existing Councils on the 
simple system of a numerical franchise worked through Pan- 
chayats and local bodies, — Lord Minto, who presided on the 
occasion, gave expression to the following views as to the exist- 
ing electoral machinery adopted under the Indian Councils 
Act, 1909 

I icddil, ..tdiuit t.lijtt lli(* ol fii(‘ ii(‘\v (Joiincilw 

Act are extremely puraling aiul „f(en very c.mil.ming ; some! of them, T 
confess, that I have fomi<l (liflicnlt to iimlerstaiid myself, hut I may 
say at the same time that the principles of Sir William Plowdeids 


differed entirely from those of tlie Act of 1909. Jlis Bill, as 1 


understand it, was based on tlie old Parmhayet system, a syste 


in wliich 
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I have ah\'ays admired as well adapted for many localities in India for 
traditioiiai reasons and because it is pieculiarly suited to the character 
and manner of life of the people. But though no one recognizes more 
than I do, the immense importance of encouraging a knowledge of 
local administration among the people themselves, yet when you come 
to consider the ciualitications of individuals for the higher councils, 
such as the present Provincial Legislative Councils, the qualifications 
required of candidates appear to me to be different from those required 
of members who are only expected to deal with local questions. I am 
afraid the day is very far distant when the masses of the people of 
India can expect their interests to be fittingly represented by their own 
eouutrymen elected on a purely numerical franchise. I believe at 
the present moment the best friends of the masses of the people of 
India are British administrators, and, in addition to their able assis- 
tance, the Committee which I appointed aimed at framing a Bill which 
would provide representation for those great factors in India which 
have a real stake in the country ; we felt that on such lines the re- 
presentation of the real and general interests of the country would be 
more soundly assured than by any franchise based on a numerical 
system alone. In August 1906, wiien I was about to appoint the 
Committee I have referred to, to consider the reforms which we then 
had under discussion, and of which Sir Arundel was the Chair- 
man — whom I am so glad to see here to-day — the very first instruc- 
tion I gave to my Council when I was appointing that Committee was 
that I should at present limit myself to only one opinion, namely, that 
in any proposal for the increase of representation it was absolutely 
necessary to guard the important interests existing in the country, as 
expressed in paragraph 7, page 3 of the Eeport of Sir C. Aitchison’s 
Committee, namely , (a) the interests of the hereditary nobility and 
landed classes who have a great permanent stake in the country ; (6) 
the interests of the trading, professional and agricultural classes ; (c) 
the interests of the planting and commercial European Community ; 
and {d) the interests of stalde and effective administration. Those 
were the lines on whicli the Committee were first requested to act ; 
they always kept those lines in view, and I think, we may fairly claim 
that the result has been a great addition of strength to the Government 
of India. What we aimed at at the time was an addition to the Legis- 
lative Councils, especially to the Viceroy’s Legislative Council — an 
addition of strength in the sliape of expert knowledge, and in the shape 
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(,f opinions emanating from men wbo were really interested m the 
every day life and welfare of the people of India. 1 always felt that 

that would be an enormous assistance to us. You must remember that 

we were in the face of a very serious political agitation; we were very 
much criticized and were told over and over agaitt thtit it was not a 
time in which any reforms whatever ought to be introduced tlial; it 
was absolutely foolhardy to do so. I always refused to admit that. I 
always said that I believed a great deal of the agitation was jnstiliable 
agitation, and that if we were to put tliat right, tt great many people 
would come down on tlie right side of the fence. Undoubtedly our action 
■■■ained for us much additional support througlwut the country, and I 
liope that its results will be perniarierit for the good of India. At tlie 
same time, we were very anxious to avoid any appearance of a Parlia- 
mentary franchise. I set my face against any tiring that niiglrt appear 
to resemble it. We did not want a Parliament at all ; we wanted 
Councils and the best possible advice we conld get on those Councils, 
but did not want Councils elected on Parliamentary lines. I hope there 
will be no confusion in any one’s mind about tliat.” 

It is, however, too early for students of political science to 
subject the present organisation of the Indian Legislative 
Councils to the test of scientific criticism as an experiment 
in formal constitution-making. 

It has moreover to be remembered that, after all, the elec- 

T ^ tive element is only one and bv no means 

Elective element . i i " r ■ i • 

by no means over- an over-x)owerful element in the Legislative 

powerful Councils, Provincial or Imperial. Even in 

regard to the territorial electorates, the franchise is bestowed 
on a fairly high class of citizens, namely present or past 
members of Taluq and District .Boards and of Municipalities 
and title-holders, a large proportion of whom owe their 
qualifications the Executive Government. Again, though 
the mode of election is based more or less upon the Ballot Act 
in England, still the power of deciding contested elections is 
vested in the Executive Government and not either in the Legis- 
lative Councils or the Courts as was and now is, the practice in 
England. Besides, the powers of the Councillors themselves in 
legislation and in administration, even under the new scheme, 
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are strictly limited. Ex^jerience might perhaps show that 
the power of consolidation of the Indian peoples is sti'onger 
than the tendency to isolation and differentiation, on the 
existence of which the Government has based its scheme. But 
to the student oi politics, the present exiieriment will be from 
many points of view an extremely interesting one to watch. 


XOTE. 

[Extract Jrom a note by Sir T'. Bhashyrnit Aiyangar on the proposed 
enlargement of the Legislative Councils and establishment of Imperial and 
Provincial Advisory Councils, submitted to the Government in 1908.) 

Both under tlie Indian Cunneils Act of 1861 and under tlie Indian 
touncils Act of 1892, the Governor-General in Council and tbe 
Governors in Coniieil of Fort St. George and Bombay, in exer- 
cising^ tbe power of making laws and regulations verted in sucli 
Councils, respectively, are to consist inir only of tbe Governor- 
General, tbe GoveiTior of Fort St. George w the Governor of 
Bombay as tbe ease may be and rbe ordinary members of his Council 
but also of certain ailditional members wbetlier in tl.e service of the 
Crown in India or nor. tiie miuimnm and tlie maximnnnmmbers of sncli 
additional memliers having been originally prescribed by the Act of 
1861 and since raised by tbe Act of 1892. Tl.e functions of a Govern- 
ment are both executive and legislative ami the power of making laws 
and regulations is no less an importaiiT function of Goi-ernment than 
its e.xeeutive functions, and the fundamental principle of tbe British 
Indian constitution is. that the Indian Government, in expressing its 
important tuiiction of legislation should consist not only of tbe indivi- 
<iuals in wbon, the executive functions of Government "are vested but 
of a certain number of additional individuals who. in so far a.s tbe 
passingMif laws aiui regulations is concerned, fonn as much a com- 
ponent part of Government as tbe former body of imliviiluals. Tbe 
only diffiereuM betwem. or-dinary members and tbe additional members 
IS that tbe tormer form a component part ..f Government not only 
when tlie Government is .lisebarging ir,, legislative fmietions, but 
also when ilie Government is engaged in disoliarging its executive 
functions, whereas tbe additional members form a component part of 
Go\ eimneut onl\ when tbe Government i.s engaged in exercising its 
legislative jurisdiction. It is therefore oppo.sed to tbe very constitution 
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(if Indian Goveriiineiit that at iueetiii<>;s of the Ooiincil for the purpose 
of making laws and I'egulations, the individuals eoinposiiig the 
executive (tovernment should he I’egarded, or tha.l tliey shoidd assert 
themselves, as ilie Oovernment. or as a eoniponeiit part of the 
Council, separate and distinct from (lie additional members of the 
Council. 


Up to 1834, the executive and legislative functions of eacli pro- 
vince were vested in one and the same body of individuals eonstitiitirig 
the respective Governments and hy 3 and 4 William IV, Cliapter 85, 
the Government of Madras and Bombay were suhstantially divested of 
their legislative functions and the Governor-General a,nd his Uouncillors 
were empowered as the central legislative antliority to legislate for the 
whole of British India, the duty of one of sueli Councillors, namely, 
tlie fourth ordinary member, lieing coirlined entirely to the siiliject of 
legislation with no power to sit or vote except', at meetings for tlie 
purpose of lnaking laws and regulations. 


Thus for the first time the principle was introduced enlarging tlie 
Council of tlie Governor-General by tlie addition of a member, a paid 
oftieial, who formed a part of Government for pur|)oses of mak- 
ing laws and regulations only. Tliis prineijde was fiirtlier 
developed by 16 and 17 A"ie., CTi. bn, by which, the (Tlrief 
Justice and a Puisne Judge of the Sipii’eme Cnni't of Calcutta, 
as well as four official representative meinhers chosen by the 
Governments of Bengal, Madras, Bomttay and the Nort-Westei-n 
Provinces formed additional members of tlie Govei-nor-Generars 


Council for the purpose of making laws and regulations only, 
and the fourth ordinary member of tlie Goveriior-GeneraPs 
Council was, like the other ordinary members, given a right to sit and 


vote at executive meetings. Under the Indian Councils Act of 1861 
legislative powers were restored to tlie provincial Governments and it 
was provided tliat for the purpose of making laws and regulations tlie 
Councils of tlie Governor-General, as well as of. the Governors of 
Madras and Bombay w^ere to be re-inforced lyy the appointment of 
certain additional members, officials and iion-olficials. It will thus be 


seen that from 1833 to 1853 there was one additional official member 
in the Governor-GeneraPs Council and from 1853 to l8Gl there were 


six additional members in tliat Council, who were all officials; such addi- 
tional members were undoubtedly, for purpose of legislation, as mucli a 
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part of Government as the ordinary members of the Council. and it was 
only under tlie Indian Councils Act of l8dl that provision was made 
for the appointment as additional memijers of non-otficial persons also, 
and under riie Indian Councils Act t jf 1892 not only was* tlie iiiiniber 
of ailditional mcmliers increased, but provision was also made 
for the introduction of an elective or qaasi-clective principle in the 
nomination of such additional mendieris. But the introduction into 
the Council of non-official members either by direct nomination, or by 


election under statutory rules subject to the approval of the Governor- 
General or Governor as the case may be, can in no way affect the 
constitutional aspect of the question, naniely, that all additional members 
whether official or non-official, whether nominated or elected, are the 
colleagues of the Governor-General or the Governor and of the ordinai\y 
members of his Council and as such form a component part of the 
Government in the exercise of its leavislative functions, and there is 
nothing in either of the said statutes affecting the status of the Legis- 
lative Council as the Government for the purpose of making laws and 
regulations. 


Another cardinal principle of the constitution is that not less than 
oue-half of the persons nominated as additional members of the Coimcil 
ineluding the Advocate -General for the time being, shall be non-official 
persons and that the seat in Council of a non-official member accepting 
office under Government should be vacated on such acceptance, there 
being however no corresponding provision that an official additional 
member vacates his seat on ceasing to be an official. Notwithstanding 
the provision of the law that not less than one-half of the additional 
members shall be non-official persoms, it is no doubt possible 
for the Governor-General or the Governor as the ease may 
be, to secuie, as has almost invariahly been the practice, an 
official niiinerical majoiity in the composition of the Council by 
appointing only the minimum proportion prescribed by law of addi- 
tional noH-official members, with the result that an official majority can 
be ensuied by leckoning upon the additional official members voting 
with the Oldinary members of the Council. The principle however, of 
the constitution is not that there needhe a ‘hiumerical official majority” 
in the Council as now proposed, but that the numerical majority 
may be on the side of non-official members. So far as the 
relative proportion of non-officials to officials is prescribed by law, it 
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is as already stated that the number of non-official additional members 
should be at least oiie-lialf of tlie additional members. I may also beg 
leave to assert emphatically that the notion of an official majority in 
the Legislative Council, or the notion that the additional official members 
should vote with the ordinary members of the Council or that tlie 
ordinary members of the Council and the President should vote alike, 
is entirely opposed to the fundamental principles of the constitution as 
stated above, namely, that so far as legislation is concerned, the Govern * 
raent consists of the Governor-General or Governor, Iris ordinary mem- 
bers and the additional members whether nominated by liim or elected, 
subject to his approval, and all form but one component and indivisible 
part of Government for tlie purpose of making laws and regulations : 
and the division of this body into the Executive Government supported 
by an official majority and a non-official minority corresponding to an 
opposition to Government is the introduction of a principile wliicli, in 
British India, is as unconstitutional as it would be mischievous 
in the result. Until the enlargement of, and the introduction 
of a quasi-elective principle into, the Indian Legislative Councils 
by the Indian Councils Act of 1892, the fundamental princi- 
ple of the constitution as settled by the Indian Councils Act of 1861 


1 ^) 


was not departed from, the official and the non-official members of the 
Councils co-operating as members of one body and tliere was no feelin 
that the non-official members were in tlie opposition or that tin 
official members should vote together any more than tliey should 
in executive or other matters outside tlie Legislative Coimcil. 
Neitlier when the Legislative Council and tlie Executive Council 
were identical, nor, later on when the Governor-Generars Council 
was for the purpose of making laws and regulations reinforced 
by the addition of certain official members only, was tliere 
or could have been any theory or notion tliat all tlie individuals com- 
posing the Council should vote unanimously on every measure 
before it. A reference to the reports in the official gazette 
of the proceedings of the Legislative Councils as constituted 
under the Councils Act of 1861, and especially to the proceedings of 
the Viceregal Legislature would show tliat, wdien divisions in tlie 
Councils were recorded, it was by no means unusual that official 
members were as much divided among themselves as the non-officials 
were. If, in the deliberations of the Executive Council or of the 

Board of Kevenue, the members are expected to, and do in fact express 
21 ’ ' 
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and assert tlieir individual views if 
consultation and discussion, it seems 


tliey are unable to agree after 
strange tliat in deliberations on 


legislative measures at meetings of the Legislative Council a different 
tlieorv or practice should prevail b}^ reasun of tbe enlargement of the 
Council and the presence therein of elected members and tiiat officials 
slioiiM all vote together irrespective (ff their individual, deliberate 
and mature opinions. According to the principle of the constitution 
of the Legislative Councils in India, there is no difference between 
official and non-official members, and it is because of the importance 


attached to the Legislative function of Government that in addition to 
the ordinary members a certain number of additional members are 
associated with the Governor-General or Governor and the policy of the 
Act is that legislative measures slmuld be publicly discussed and passed 
at meetings of such bodies in accordance with the views of the 
majority and it is a distinct violation of this principle that under the 
sanction of an unwritten la^v a theory -should prevail and assert itself 
that officials should all vote solidly irrespective of their convictions and 
opinions and that non-official members, and the elected members, in 
particular, should be regarded and treated as belonging to the opposition 
to Government. Though in regard to unessential matters where there 
is a difference of opinion, it is a matter of comparative indifference if 
ail the officials should vote together by their deferring to the judgment 
of the ordinary member in charge of the Bill, yet in controversial 
matters affecting the principles of the Bill, it will be a distinct violation 
of the constitutional principle that they should do so. I do not 
at all consider this matter from the standpoint of the moral 


philosopher but purely from the standpoint of an Indian constitutional 
lawyer and politician who is convinced of the wisdom of the 
constitutional principle in question and apprehends the evil political 
consequences of ignoring this principle and substituting therefor the 
principle of a standing official majority accompanied by the creation 
in the Council of an irresponsible opposition. Such has been the 
unfortunate and unexpected result of the operation of the Indian 
Councils Act of 1892 and it is a matter for extreme regret that the 
Government of India should now explicitly declare in writing that 
“ they consider it essential that the Grovernment should always be able 
to reckon on a numerical majority and that this majority should be 
strong enough to be independent of the minor fluctuations that may be 
caused by the occasional absence of an official member. The principle 
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of a standing majority is accepted by the Government as an entirely 
legitimate and necessary consequence of the nature of the paramount 
power in India, and so far as tliey know it has never been disputed 
hj any section of Indian opinion, that does not dispute the 
legitimacy of the paranionnt power itself.” That is not an open ques- 
tion and if two men are not able to wield one sceptre, it is idle to dis- 


semble that fact in constructing political machinary. I am however 
not surprised at this and nothing can be a greater condemnation, by 
the highest authority in India, of the practical working of the Indian 
Councils Act of 1892 than that it should publicly declare that the 
legislative function of Government cannot be safely and satisfactorily 
discharged unless a standing and decisive majority of official votes in 
the Council can always be reckoned upon. This necessarily imj)lies not 
only that there should be a numerical official majority in the Council, 
but that they should all vote together. I was a member of the local 
Legislative Council for several years prior to 1892 and for several years 
subsequent thereto, and my humble opinion is that the working of the 
enlarged Legislative Council has by no means been satisfactory in a 
political point of view. An opposition has unconsciously been created 
and the relations betw^een the official members and the non-official 
members and in particular tlie elected members are far from being 
cordial. I here is no doubt that legislative measures are debated upon 
and criticised more ably and freely by the non-official members than 
was the case prior to 1892, but so far as official members are concerned 
though their number has been increased, fewer of them take part in 
debates and the theory, unwritten though it be, that they should all vote 
solidly with the ordinary member of Council in charge of the Bill lias 
a most demoralising effect. As a general rule, witli the exception of 
one or occasionally two official members who actively assist the member 
in chaige, the other official members pay little or no attention to tlie de- 
bates in Council and wlien meetings of the Council are sometimes protra- 
cted, they attend the Council inucli to tlie detriment of tlieir otlier duties. 
Of coiuse, if tlie tlieory is tlnit an official memlier is to vote witli the 
member in charge of tlie Bill and not according to the opinion 
which he may form by attending to and following the debate, it is no 
matter for surprise, that instead of paying close attention to the debates 
in GounciUie should, while the debate is going on, prefer to attend to 
his own office work. Since tlie enlargement of the Legislative Councils in 
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1892, there has been a preponderance of leading vakils amongst the 
nori-otlicials who, by their training at the bar, have a decided advan- 
tage over their official colleagues, most of wdiom belong to the Indian 
Civil Service the ineinbers of which have proved themselves remark- 


oiv successful as administrators by reason of the fact that their 
Dolicv hitherto has been one of decisive action and discreet while their 
official training is not such as to qualify them to make extempore 
speeches or to meet debates in Council.” 



CHAPTEE X 

THE INDIAN LEGISLATUEES — THEIR LEGISLATIVE 

FUNCTIONS 

From what has been said in the previous chapter, it will 

have been perceived that the Indian legis. 

E^emtlve aL oi'igmally created for a strictly 

limited purpose, namely, that of making 
laws and regulations, as a non -sovereign legislative body subordi- 
nate to the Imperial Parliament. The progress of constitutional 
development in India has, however, led to the enlargement of 
both the constitution and the scope of work of these Councils. 
Both in the department of legislation and of administration, their 
functions are becoming enlarged from time to time. The powers 
of the Councils in regard to the latter, however, are of very 
recent growth and so far not appreciable in extent. The distinc- 
tion between the legislative and other functions of Government, 
namely, those comprised under administration is, no doubt, im- 
pel tant from the point of view of political theory, but as is usual 
in all such cases, the line dividing them is hard to draw and the 
(question whether a particular act done or required to be done is an 
act of legislation or of administration is not easy of solution. 
Moreover, it is very necessary to note that the power of a 
statute enacted by the legislature need by no means be confined 
to the province of what a jurist or political philosopher would 
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consider the domain of legislation. This is as true of Acts of 
the Indian Legislative Councils as of the Acts of the Imperial 
Parliament. Taxation, for instance, in England is the undoubted 
province of the legislature, to vote by means of an Act, and in 
India legislation is invariably resorted to whenever fresh sources 
of raising taxation are required. Similarly, there are many 
fiscal and administrative enactments both in England and in 
India which could hardly be classified as legislation. On the 
other hand, there are many matters in which, as we have indi- 
cated in the last chapter, the Executive is empowered to 
practically legislate by rules and to administer the rules so 
legislated. 


The only legal distinction, therefore, between the acts of 

the legislature and the acts of the Executive 
one method adopted in deciding on and 

pursuing a course of action with reference 
to the government of the country. This absence of a clear 
differentiation of functions between the legislatures and the 
Executive is accentuated in this country by the fact, to which 
reference has been made, that the Legislative Council practically 
grew out of the Executive Council. The Act of 1833 formally 
enhanced the legislative power of the Governor- General in Coun- 
cil by the addition of a Law Member to it, by abolishing the 
legislative authority of the Madras and Bombay Councils (an 
authority which was subsequently restored) and by enacting 
that the body so constituted “ is authorized to legislate for all 
persons, places and Courts within the Company’s territories”, 
and that the laws made by it “ are, subject to disallowance by 
the Court of Directors, to have the effect of x\cts of Parlia- 
ment.” The Council was strengthened in 1853 by the nomina- 
tion of additional members to it when acting for the purpose of 
making laws and regulations. The Indian Councirs Act 
of 1861 formally consolidated, revised and regulated the 
legislative powders of the Councils. It also restored subordinate 
legislative authority to the Madras and Bombay Councils and 
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provided for tlie creation of furtlier Provincial Legislative 
Councils in fresh provinces to be created. 

The limitations put upon the power of legislation, which 

. was in general terms bestowed on the 
PowGrs of Lssis- 

lation of Indian Governor- General’s Council in 1833 by the 
Cotmcils Parliament, will be found in 

detail in the enactments printed in the Appendix. Generally 
speaking, the Imperial legislature has power (1) to make 
laws for all persons, for all Courts and for all places and 
things within British India, (2) for all Native Indian subjects of 
His Majesty whether within or without His Majesty’s dominions 
in any part of the world, (3) for all British subjects of His Majesty 
and servants of the Government of India who reside in parts 
of India outside British India, (4) for all persons employed 
in the Military or Marine Service of His Majesty in 
India and (5) for repealing or altering such laws or other laws 
and regulations for the time being in force in British India. 
No law so made is to be deemed invalid by reason only that it 
affects any of the prerogatives of the Crown or any of the 


statutes or laws of England not applicable to India. But (i) 
the Imperial Legislative Council has not power to make 
any law repealing or affecting the laws by which the 
Indian Government has been constituted, namely, (a) some of the 
provisions of the Government of India Act of 1833 and all 
the provisions of the Government of India Acts of 1853, 1854, 
1858 and 1859, the provisions of the Indian Councils Act of 
1861, and (5) any Act of Parliament passed since 1861 extending 
to British India, and a few minor Acts such as Acts enabling the 
Secretary of State to raise loans on behalf of India, the Army Act 
and Acts amending the same ; (ii) and it has not power to 
make any law affecting the authority of Parliament or any part 
of the unwritten laws of the constitution of the United Kingdom 
of Great Britain and Ireland whereon may depend in any degree 
the aUegiance of any person to the Crown of the United King- 
dom or the sovereignty or dominion of the Crown over any part 
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of British India ; fiii) nor has it power, without the previous 
sanction of the Secretary of State, to pass any law em- 
powering any Court other than the High Court to sentence 
Euroi^ean subjects of His Majesty to the punishment of death 
or abolishing any High Court. One restriction referred to 
above is perhaps of more importance than others, so far as con- 
stitutional rights go, viz, that which refers to the allegiance to 
the Crown in clause (ii) above. This has virtually been inter- 
preted as amounting to a compact on the part of the subject to 
bear allegiance to the Crown and on the part of the King to 
preserve the constitutional rights of the subject, contained in 
the unwritten laws of the IJnited Kingdom of Great Britain and 
Ireland. Mr. Justice Norman, in the case of In re Ameer Khan, 
has explained this aspect of the question in the following 
words : — 

“ In order to see what is meant by the words ‘unwritten laws or 
constitution whereon may depend in any degree the allegiance of any 
person,’ it is necessary to consider first what allegiance is. Every 
one born within the dominions of the King of England or in the Colonies 
or dependencies, being under the protection of the King, therefore, 
according to oiir common law, owes allegiance to tlie King. Every 
British subject is born a debtor by the fealty and allegiance which he 
owes his Sovereign and the State, a creditor by the benefit and 
protection of the king, the laws and the constitution. ‘ Allegiance,’ 
says Sir William Blackstone, ‘ is the tie which binds the subject to the 
King ill return for that protection which the King affords to the subject.* 
Foremost amongst the privileges assured to the subject by the protection 
of the Sovereign is liberty and security of the person. The 
Crown cannot derogate from those rights. Bracton tells us that 
‘ the King is under the law, for the law makes the King.’ The King 
cannot interfere with the liberty of the subject, nor deprive him of any 
of his rights. How absolute soever the sovereigns of other nations may 
be, the King of England cannot take up or detain the meanest subject at 
his wull and pleasure. 

“I will proceed to consider what ‘are the iinwrittBn laws and consti- 
tution’ of the United Kingdom which are alluded to in the section (6). 
It is well known that the provisions of the G-reat Charter and the Peti- 
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tion of Bight are for the most part declarations of what tiie existino' 
law was, not enactments of any new law. Tliey set fortli and assert 
tlie right of tlie sulrject, according to \vUat was assumed to be tlie 
ancient unwritten laws and constitution of tlie realm, 

“ Now if it be true that allegiance and protection are reeiproeally 
due froiii the subject and Hie Sovereign, it is evident tliat the strict 
observance of the laws which, provide for sncJi liberty and security 
ensures the faithful allegiance of subjects. 

On the faithful observance by the Sovereign of the unwritten 
laws and constitution of the United Kingdom, as contained in tlie Great 
Charter and otlier Acts wliicli I iiave mentioned, depend in no small 
degi-ee the allegiance of the subjects. It would be a startling tiling to 
find tliat they could be taken away by an Act of tlie subordinate 
Legislature. It would be a strange thing indeed if a great populap 
assembly, like tlie Parliament of England, had jmt into tlie power of a 
Legislatuie which lias not, and in the nature of things cannot have 

any lepiesentative character, the power of abrogating or tamperinn’ 
with such fundamental laws.” 

The net effect of the powers and restrictions relating to 

Powers of Indian Indian legislatures cannot be better 

Legislatures pie- put than in the words of Lord Selborne in 

iiSiry j. I n 

tioG c8jSg of V. JBwrctJi. Hg Sciys i 

The Indian Legislature has powers expressly limited by 
the Act of the Imperial Parliament which created it, and it 
can, of course, do nothing beyond the limits which circumscribe these 
powers. But when acting within these limits, it is not in any sense an 
agent or delegate of the Imperial Parliament, but lias, and wa.s 
intended to have, plenary powers of legislation, as large, and of the 
same nature, as those of Parliament itself. The establislied courts 
of justice, when a question arises as to whether the prescribed limits 
lave been exceeded, must of necessity determine that question ; and 
le only way m which they can properly do so is by looking to the 
terms of tte instrument, by which affirmatively the legislative' powers 
weie created, and by which negatively they are restricted If what 

has been done is lerisktion within n , , 

egisiation within the general scope of the affinii- 

n e worfs which give the power, and if it violates no express condition 
wodd oT V 

course be included any Act of the Imperial Parlkpumt at 
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variance with it), it is not for any court of justice to inriuire furtlier. 
or to enlarge constructively those conditions anti restrictions/’ 

These plenary powers of legislation, which the Indian 

Legislatures at present possess, are the 

ReSttonCkhS result of the series of enactments which we 
of the Executive have referred to above, between the years 

1833 and 1861 which had changed their original character of 
being delegates or agents of the Imperial Parliament. The 
delegated authority, originally in the hands of the Councils, 
then Executive as well as Legislative, ceased to exist with the 


constitution of plenary Legislative Councils with additional 
members, but the exercise of the delegated power of ‘regulation- 
making’ by Executive authority, continued without legal war- 
rant for many years, in respect of the administration of terri- 
tories not brought within the regular administration of British 
Courts and British laws. The difficulty, however, was 
found out during the time of Sir Fitz- James Stephen 
as Law Member in India, who placed the power of so- 
called regulation-making in the hands of the Executive on a 
legal and statutory basis. Under the Government of India Act 
of 1870, the power of making regulations at the instance of the 
local Governments concerned was vested in the Governor- 


General in Council in his executive capacity in respect of what 
are, by a curious contradiction in terms, called non-regulation 
provinces, or provinces in which, owing to their backward 
character, the regular Indian law and Law Courts could 


not be established. The Governor-General in his own person 
also has been vested with an extraordinary power of making 


Ordinances having the force of laws in cases of emergency 
for a period not exceeding six months. 


These vestiges of the tendency to what may be termed 
The rule of law non-legal methods of- government in India, 
in India are still noticeable here and there in 

the Indian Statute Book. Peculiar powers of deportation are, 
for instance, found in Begulations nearly a centur-y old and 
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ihese have recently been revived and exercised under circum- 
stances, also deemed peculiar, but their exercise has been 
vigorously challenged both in England and in India. Subject 
to these exceptions, the Indian Constitution may be deem- 
ed to be as much subject to the rule of law as the 
British Constitution. What this singular advantage of 
British institutions means to India has not always been grasp- 
ed by many people who have a fondness for arbitrary methods 
and personal government; but students of constitutional 
history will easily discern that this is, perhaps, one of the 
most signal advantages which the British connection has 
secured for this country. The value of this constitutional prin- 
ciple to India in fact can hardly be over-estimated and cannot 
be described better than in the words of Sir Pitz- James Stephen, 
who was Law Member of the Viceroy’s Council during' 
the time of Lord Mayo’s Viceroyalty. “ Peace and law,” he 
said, “ go together ; whatever else we do in India, we must 
keep peace; and this is strictly equivalent to saying that 
we must rule by law. ” The remarks of this great jurist 
on the constitutional question whether India shall be 
ruled by law according to British traditions, or by arbitrary 
personal government, according to what are fancied to bo 
Oriental notions, are so apposite that we extract them in a note 
at the end of this chapter, from the chapter on ‘ Legislation ’ 

which he contributed to Sir W. Hunter’s “ Life of the Earl of 
Mayo.” 


While it will thus be seen that the province of legislation 

Province of Indian been enlarged with very beneficial results 

Srfbed country, it has also to be 

noted that it has been limited by other cir- 
cumstanees.^ The share of the representatives of tlie people 

themselves m shaping the laws enacted is, in the first place. 

extremely limited. In the next place, it has been the declared 
policy of the Government not to interfere with the personal law 
0 the various communities inhabitating this country, unless 
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they themselves desire it, but to respect and enforce them, as 
laid down in their legal text books and as deducible from their 
settled customs, and to maintain scrupulous regard for the 
religious and social usages of the people themselves. The pro- 
vince of legislation in these directions is extremely circumscrib- 
ed, and does not lend itself to assisting social progress to the 
extent to which it has done in Western countries, except by 
means of legislation of an enabling character or with a 
view to relieve disabilities which, changes of social status might 
entail under the personal law of individuals or classes. 
Interesting questions, legal and social, arise in connection 
with this peculiar state of things in India, which it is not 
the province of a student of constitutional history to discuss or 
to express opinions upon ; but their existence has to be 
noted as a constitutional fact tending to show that the domain 
of legislation in India is not as large as in Western countries 
where a more homogeneous population exists. Legally, of course, 
Parliament can legislate with the utmost freedom in respect of 
social and religious matters in India and in the Indian Legisla- 
tures also, measures of legislation affecting social and rehgious 
usages may be introduced with the previous sanction of the 
Governor-General ; but the declared policy of neutrality on the 
part of the State in such matters, a policy which has been 
solemnly re-affirmed in the late Queen’s Proclamation of 1858, 
makes any interference by Government in any manner counter 
to the feelings of the people themselves as unlikely as possible. 


The powers of the Provincial Legislatures are in general 

Powers of Provin- respects co-extensive with those of the 

cial Legislatures Imperial Legislature, but only in respect of 

. the territories made subject to their laws. There are, however, 
a few important matters excepted from their competence and 
reserved absolutely for the Imperial Council. Apart from the 
general restrictions on the powers of the Indian Legislatures 
which apply equally to the Provincial Legislatures, the latter 
have not power to deal with matters comprised under Imperial 
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Knanee, Currency, Posts and Telegraphs ; and they cannot 
alter the Indian Penal Code, without the previous sanction of 
the Governor-General. 

All legislative measures passed by the legislatures in India 

Veto on Indian power of veto on the 

Legislation by the part of the Crown and of the authorities 

presenta^i4s'‘' representing the Crown in India, as in the 

case of all Colonial Legislatures. Every act 
passed by a Provincial Legislature has to receive the assent of 
the Governor first and the Governor-General next, whereupon 
it becomes law. It is, however, subject to subscQuent disal- 
lowance by the Crown, on communication of which to India it 
ceases to be law. Every law passed by the Legislative Council 
of the Governor-General has to receive the assent of the Gover- 
nor-General and is also subject to similar disallowance by the 
Crown. According to Sir C. P. Ilbert, assent has usually been 
withheld on one or more of the following grounds : — (1) that the 
principle or policy of the Act or of some particular provision of 
the Act is unsound, (2) that the Act or some provision of the 
Act k ultra vires of the Provincial Legislature and (3) that the 
Act is defective in form. 

The enactments of the Indian Legislatures are not the only 

. Legislative work “ British India. The entire 

in India and the body of such laws are divisible into * ) 

ment i^iWs expressly made for India by the 

British Parliament or sovereign as to above 
^ e body of English laws in force in India, though not 
express y made for India, (3) the law made by persons or bodies 
having legislative authority in India (4) Hindu, Mahomedan and 
0 lei personal laws governing particular classes. The first three 
ot these are with rare exceptions territorial i. e., “ tliev ainilv 

™ .“to a ™ 

p isons within those limits”. The last m-p i i 

PP y on y to persons who answer a given descriiition.” 
e are over 120 Acts of Parliament containing provisions 
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relating to India, the greater portion of which, as may be inferred, 
relate to what may be called constitutional law. The principal 
parts of these are reproduced in the Appendix. The law which 
mav be said to have been made by the Sovereign apart from 
Parliament is stated by the writer on Indian Law in the latest 
edition of the Encyclopaedia Brittanica, to consist mainly , of 
Charters granted by virtue of statutes or the Common Law, such 
as those granted to the four High Courts of Bengal, Madras, 
Bombay and the North-West Provinces. A great many 
Charters were granted to the Bast India Company and some 
of the earlier ones contained very important provisions as to the 
legislative and judicial authority to be exercised in India, but 
most of these provisions are now obsolete. 

The theory on which the English law in force in India, 
though not made expressly for India — consisting of a considera- 
ble portion of the law of England, both statute law and 
Common Law — is deemed- to have been introduced into 
India, rests on the assumption that “ when courts of 
justice were established in India, to be presided over by English 
judges, it followed that they were to administer English law as it 
stood at the time of the Charter so far as it was applicable 
This is usually supposed to have taken place in 1726. 

However much in these various ways both the province 
and the process of the Indian Legislatures have been restricted, 
the amount and the character of legislation which they have 
produced have been extremely valuable and might form exam- 
ples to other states where more advanced legislatures have hardly 
succeeded so well in the sphere of law-making proper. Not that 
the Indian Legislatures have not blundered nor that their enact- 
ments are perfect; but they have a record of achievement res- 
pectable and creditable. This is due to their possession of a 
special Legislative Department, as well as a compact constitu- 
tion, which has enabled the Indian Government to make its 
laws, whatever they have been, more systematically arranged 
and more thoroughly worked out than, for instance, in the 
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Lnifced Kingdooi. In its Legislative Department, the Govern 


ment of India possesses an office, the function of which is the 
superintendence of all matters connected with the enactment and 


revision of the laws and which is under the charge of a Member 
of the Council. “ The small size of the Indian Legislature, ” 
Sii litz-James Stephen once pointed out, **the fact that it consists 


of only one body and the fact that its duties are purely legisla- 
tive and that it 1ms nothing to do with the Executive Govern- 
ment, expedite its proceedings to an extent which it is difficult 
for any one accustomed only to England even to imagine. The 
comparative fixity of tenure of the higher Indian officials and 
Che practice which prevails of carrjnng on the legislative business 
continuously and not in separate sessions at the end of which 
every bill not passed is lost, all give a degree of vigour and 
system to Indian Legislation unlike anything known in England 
and which I hope and believe compensate to a considerable ex- 
tent for its unavoidable defects and shortcomings.” 


The reforms introduced under the Indian Councils Act of 
1909, might to some extent modify the observations of Sir Eitz- 
James Stephen. Symmetry and system in Legislative enact- 
ments are not a simimum bonum in themselves, nor is simplieity 
of procedure at all conducive to soundness and suitability of 
legislative measures. The primary need for making legislation 

popular and representative of the feelings of the people whom 

the laws affect, outweighs every such consideration, and there 
can be no doubt that measures taken towards this result will 
secure far better the real object of all legislation, vi,.., to make 
them suited to the people, render them acceptable to them and 
obtain wiffing obedience to the Acts of the legislature. 


The procedure of the Legistative Councils in the making of 

Mode of trans- fully set out in the rules 

conduct of legislative business, 
published in the Appendix. The power of 
the Government on its part to introduce legislation in the 
Councils IS limited ; in the first instance, statutorily, by the 
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provisions which we have referred to in the previous pages and 
in the next place, by the Legislative standing orders, which 
have been framed in conformity with the Acts and in pursuance 
of the policy laid down from time to time by the Secretary of 
State and the Government of India. There have been many dis- 
putes over questions connected with this matter, affecting the pow- 
ers of the various Executive authorities responsible for the admi- 
nistration of India, in introducing legislation. Some of these are 
embodied in the standing orders from which we have extracted 
important portions in the Appendix. Special attention might 
be directed to one of these which is of more than administrative 
significance and has raised and decided a constitutional issue 
of importance to which we have already referred in Chapter IV, 
viz., the extent to which the Government of India is responsible 
to the Secretary of State in the matter of initiating legislation. 

NOTE 

[Extract from the Chapter on ''Legislation umler Lord Mayo ” hy Sir 
James Fitz- James Stejyhen in Hunter's " Life of the Earl of Mayo"'\ 

Many persons object not so much to any particular laws, as to 
the Government of the country by law at all. They have an opinion 
which I have in some instances lieard very distinctly expressed by per- 
sons of high autliority, that the state of things throughout India is 
such that law ought in all cases to be overridden by what is called 
equity, in the loose popular sense of the word. That the Courts of 
Justice ought to decide not merely whether a given contract has been 
made and broken, but whether it ought to have been made, and 
whether its breach was not morally justifiable. In short, that there 
ought to be no law at all in the country as far as natives are concerned, 
but that in every instance, the District Officers ought to decide accord- 
ing to their own notions, subject only to correction by their superiors. 

In the second place, it is a favourite doctrine with per- 
sons who hold this opinion that the Government of India posses- 
ses the absolute power of the old native states subject only to such 
limitations as it has chosen to impose upon itself by express law ; 
til at every new law is thus a new limitation on the general powers of 
Government and tends to diminish them, and that there ought to be as 
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few l&ws p(3ssibl6, in okIgi tiifit tli6 v]£*’oiir of tli6 6 xecufiv 0 power 
inav be maintained at a maximnin. 

Nothing- struck me more in my interomirse with Imiimi eivilimis, 
thuu tile iiitiiiiiici in wliieli. tlie senior memhers ot the service seemed 
to look instinctively upon lawyers of nil. kinds as l;lieir natural enemies 
and upon law as a mysterious power, the special function of which 
was to prevent, or at all events to embarrass and retard, anything like 
vigorous executive action. I was once discussing with a military officer 
of liigli lauk, and iu high civil employ, the provisions of a bill for put- 
ting certain criminal tribes in the Nortli-West Provinces under police 
supervision. When I showed him the powers wliich it conferred upon 
executive officers, he said, “ It is quite a new idea to me that the law 
can be any thing but a check to the executive power.” 


:!c 


I may give a few illustrations, which will throw further light upon 
this way of thinking. One of the commonest of all co.nplaints against 
Indian law is that it is stiff and inelastic, that it does not adjust itself 
to the exigencies of real business and so forth. I have heard these 
complaints peihaps a hundred times and whenever I heard them I 
asked the same que.stion, ‘which partionlar law do yon refer to, and in 
what manner would you make it more elastic ?’ If, as was generally 
the case, I got no distinct answer to this question, I used to ask whe- 
ther the objector thought that the Penal Code w.as too definite 
and that it could be improved if its definitions were made less precise • 
and in particular, whether he would like to have the definitions of 
murder or theft, or of any and what other crime, altered and if so 
where and how ? These questions were hardly ever answered I 
generally found that nearly every one, when closely pressed, gave' the 
same Illustrations as to what he understood by the stiffness and want of 
elasticity of the law. They all referred to those sections of the Code of 
Cnminal Procedm-e which require the officer presiding at the trial to 
a e own the evidence with his own hand, and their notion of rendering 
le Code more elastic was that this requirement should be relaxed. 

^ These sections are the chief guarantee that a judge aotnlly does 
Ins duty and does not merely pretend to do it. They are the o-reat 

the wit!l ; ! I’ear 

s.es a all, but to allow four or five native clevks to take fiovyp 



178 


THE INDIAN CONSTITUTION 


the evidence of as many witnesses in as many different cases at tlie 
same time ; and then to form his opinion, not from hearino- the witnesses 
l)ut from reading, or from having read over to him, the depositions taken 
by tlie native clerks. In fact, tlie elasticity whicli the critics in 
question really wished for, appeared to me on full examination to 
be elasticity in the degree of attention wliich they were to bestow on 
the most important of their own duties. 


A friend of mine, whilst inspecting an important frontier district, 
received complaints from the officer in charge of it as to the want of 
elasticity in tlie existing system ; and on asking what he meant, -was 
informed that lie had found it impossible to punish certain persons whom 
he knew to be guilty of murder. His informants would not come forward 


as witnesses for fear of the vengeance of the relations of the criminals, 
and the law did not permit him to move without a regular trial. ‘Then,’ 
replied my friend, ‘what you want is power to put people to death 
without any trial at all, and on secret information which is satisfactory 
to your own mind, of wdiich the persons who give it are not to be res- 
ponsible’, This, no doubt, was wliat the officer in question did want. 
It had not occurred to him that the impunity of a certain amount of 
crime was a less evil than the existence of an arbitrary and irrespon- 
sible power, which woidd practically have to strike in the dark. 


What I wish to notice is the gross fallacy of condemning law 
and legislation in general, because the provisions of one 
particular law which allows land to be sold for debts may be open to 
question. There is uotliing specially^ refined or technical in the law in 
question. Wliat is really objected is its stringent simplicity. A law 
wliich mediated between tbe usurer and the landowner, which tried to 
secure to the one his just claims, and to the other the enjoyment of 
what lie had been accustomed to regard as his ancestral rights, would 
have to be far more complicated than a law by wliich a judgment- 
creditor may sell his del)tor’s land by auction. In this, as in numberless 
other instances, the commonplaces about simple and primitive popula- 
tions and refined systems of law mean merely that particular laws ought 
to be altered, which is a reason for, not against, legislation. To wish 
to put an end to legislation because some laws are not wise, is like 
wishing to put an end to tailors because some clothes do not fit. To 
argue, that because some English laws are unsuited for some Indian 
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populations, law in general is not the instrument by which India ought 
to be governed, is to assume that law- is, not that which a legislator 
enacts as siicli, but a mysterious something which is to be found in 
England, and wliich must be introduced bodily into India, if India is 
to be governed by law at all. 

The only rational meaning wliich can be ascribed to such language 
as I refer to is one which is not expressed, because it cannot be avowed. 


It is, that the person who uses it wmnldlike the law to stand as it is but 
that the District Officers should use their own discretion about putting 
it in force. This is only a weak form of the doctrine that India ought 
to be governed, not bylaw, but by personal discretion. A law wliicli 
people may enforce or not, as they please, is not a law at all. 

The theory that Government by law^ is not suitable for India, 
and that everything ought to be left to the personal discretion of 


the rulers, that is to say, of the District Officers, is one of those 
theories which many persons hold, though no one who regards 
his own reputation will avow it. In England, every one will admit in 
w*ords that popular education is an admirable thing, wliilst 
many persons couple the admission with qualifications intelligible only 
upon the supposition (which is undoubtedly true) that in their hearts 
they believe it to be mischievous. In India, whilst hardly any one 
will be found to maintain distinctly that the personal discretion of 
local rulers, free from all law whatever, is the true inetliod of Govern- 
ment, numbers of people qualify their consent to the proposition tliat 
the country must be governed by law, by commonplaces like those of 
which I have given specimens, and wffiich really mean tliat unfettered 
personal discretion would be a much better thing. The un avowed 
influence of this theory acts so powerf ully, that it will be by no means 
superfluous even now to show how baseless and mischievous it is. 


In doing this, it is necessary to refer shortly to common places, 
which are often forgotten because they are so familiar. Often as it 
has been repeated, it is not the less true, that the main distiruMion 
between the government which we have establislied and tire Govern- 
ment which it superseded is, that the one is in the fullest sense of the 


word a government by la\v, and that the other was a government liy 
mere personal discretion. It is also true that the nioral and general 
results of a government by law admit of no comparison at all with 
those of despotism. I do not believe that the people of England, 


as a 
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whole, would take any sort of interest in supporting a mere 
despotism, differing from those of the native rulers only in the fact that 
it was administered by Englishmen. 

G-OTernment by law is the only real security either for life or 
property, and is therefore the indispensable condition of the growth 
of wealth. Tliis is no mere phrase. Before the introduction of law, it 
admitted of considerable discussion wliether property in land existed in 
India at all. It admits of no discussion that tlie value of landed 
property depemls entirely upon the limitation of Government demand, 
and upon the due adjustment of the relations between the cultivators 
and the zamindars. Laws, therefore.^ of some kind there must be. 



CHAPTEE XI 


THE LEGISLATURES AND THE EXECUTIVE 


The function of legislation was differentiated from that of 


Attempted control 
of tlie Administra- 
tion by the Legis- 
lature between the 
years, 1853-1861 


administration in British India and entrust- 
ed to the hands of the Councils expanded for 
legislative purposes by additional members, 
between the years 1833 and 1861, as we 


saw in the last chapter. It was then found that the Councils 
had to be further strengthened by the addition of Pro- 
vincial and other representatives to assist in the making of 
laws. Legislative activity at that period was marked, and, 


between the years 1853 and 1861, the Indian Legislatures 
modelled themselves on the procedure of the House of Commons 
in England, and not only proceeded to deal with matters of 
legislation, pure and simple, but also with questions of 
administration. They shoyved what was then considered, in 
the W'Ords of Sir C. P. Ilbert, an inconvenient degree of 
independence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government— deeming 
themselves competent to enquire into abuses and grievances, 
calling for reports and returns from the local administrations, 
debating long on questions of public interest and introducing 
motions and resolutions independent of the Executive Govern- 
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iBGiit. In a dospatcb of Lord Canning at tbe tiniG, be pointed 
out that the Council had become invested with forms and 
modes of procedure closely imitating those of tbe House of 
Commons, that there were 136 standing orders to regulate tbe 
procedure of a dozen gentlemen assembled in Council, that, in 
short, in the words of Sir Lawrence Peel, they had assumed 
jurisdiction in the nature of that of a grand inquest of the 
nation. It is needless to say that the Legislative Council came 
into constant conflict with the Executive Government of those 
days. The following, among others, may be cited as examples 
of the power which, whether originally intended to be vested in 
the Council or not, was actually exercised by the Governor- 
General’s Legislative Council between the years 1853 and 
1861 ' ’ ■ ' ' ■ ■■ ' ' " “ 


. At the meeting of the Council held on the 16th April, 1859, Sir 
Charles Jackson put tlie following question Whether the Govern- 
ment have taken any and what steps for the erection of a jail in a 
suitable climate for the reception of European or American convicts 
sentenced to terms of penal servitude under Act XXTV of 1855 In 
support of the question, he made a long statement giving his reasons 
for his inquiry ; and the answer was also accompanied by a statement 
at some length. 

On September 6,1859, the Vice-President (Sir Barnes Peacock)' 
called the attention of the Council to certain observations made by the. 


Madras Supreme Court in the matter of an applicationbyoneGunshaiu- 
duss, which observations' were considered by Sir Barnes Peacock as a 
reflection on the Legislative Council., Tlieo, on the 4tli February, 
1860, tbe matter was by a motion referred to a select committee and: 
the report of tlie committee was presented on tbe 25tb February, 
1860 when Sir Barnes Peacock moved the following resolution there- 
on, 'Tis., “ the remarks of tbe learned Judges of the Supreme Court of 
Madras on Act XVI of 1859 in delivering judgment on the 8tli August, 
1859 on the case of Gunshaiudoss, were unwarranted by the facts and 
were wholly unjustifiable.'’ In moving tbe resolution, Sir Barnes 
Peacock made a very long ■ and interesting speech in the course of 
which he said that the members of the Legislative Council were as 
independent as the learned Judges of the Supreme Court of Madras. 
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and g-eiievally defended tlie coiid.iet (vf tlie Legislative Connoil against 
the attaeks of the Supreme Court. Mr. Sconce, Sir Charles Jackson and 
Sir Baihle Frere and the Right Honourable Mr. Wilson all took part in 
the deflate. The original ihotion was eventually witlulvawn aud a 
resolution that the report of the select committee be adopted and 
transmitted to the Secretary of State for India was unanimously 

agreed to. 

On the 18tb August, 1860, Sir Mordauut Wells rose to call the 
attention of the Council to the evidence given before the Indigo 
Commission by tlie Hon’ble Mr. Eden, a member of the Bengal Civil 
Service, so far as his evidence referred to the administration of 
Criminal justice in Her Majesty s Supreme Gouit. Jn thus calling the 
attention of the Council to the subject. Sir Mordauut Wells made an 
elaborate speech quoting facts and figures in defence of the Supreme 
Court of Calcutta against the charge made by tlie llon’Iile 
Ashlv Eden, that the Supreme Court and the Calcutta Jury were 
partial to Europeans accused of offences. Sir Bartle Frere, Mr. Forbes, 
Members for Madras, Sir Barnes Peacock and Mr. Sconce, all spoke on 

the subject. 

On the loth December, 1860, Sir Barnes Peacock moved that 
Government be requested to furnish several items of information 
specified in the notice of motion in respect of certain gi-ant by the 
G-overnment to the descendants of Tippii Saltan of Mysore. The 
Vice-President made a most vehement and eloquent speecli in support 


of his motion. 

The motion was opposed most vigorously by Sir Bartle Frere and 
others on behalf of the Executive Government. The Council was 


divided and the votes were equal in number. Sir Barnes Peacock in 
the chair as Vice-President gave a casting vote in favour of his motion 
which was carried. 


The information asked for by the resolution was substantially 
given by the Government on the 22nd December, 1860 when Sir 
Charles Jackson in the absence of Sir Barnes Peacock expressed 
his gratification and said that the message granting the information 
'' would increase that confidence which the Council Iiad in the Executive 


Government and would promote that harmonious action between 
the Executive Government and the Council which was so greatly to be 
desired. ” 
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The activities of the Council at this time and the lively 

disputes which it had with the Executive 

Powers of Goiiii- 

oils curtailed by Government hnally led to an address of the 
Act of 1861 Legislative Council for the communication 

to it of certain correspondence between the Secretary of State 
and the Supreme Government of India. These, together with 
the differences which arose between the Supreme Government 
and the Government of Madras on the Income Tax 
Bill and the doubts which had been raised as to the 
validity of laws introduced into non-regulation provinces 
without enactment by the Legislative Council, finally led 
to the revision and consolidation of the laws in regard to 
the Indian Councils in general. The Indian Councils Act of 
1861 provided a most effective check against any interference 
of the Legislative Councils with the Executive even by way 
of advice or suggestion. Under section 19 of that Act, 
it was enacted that no business shall be transacted at a 
Legislative Meeting of the Governor-General’s Council other 
than the consideration of measures introduced or proposed to be 
introduced into the Council for the purpose of enactment or the 
alteration of rules for the conduct of business at Legislative 
Meetings, and that no motion shall be entertained other than a 
motion for leave to introduce a measure into Council for the 
purpose of enactment or having reference to a measure intro- 
duced or proposed to be introduced into the Council for that 
purpose, or having reference to some rule for the conduct of 
business. Similar restrictions were imposed on the Provincial 
Legislative Councils. 

These restrictions were somewhat relaxed by the Indian 

Councils Act of 1892, which permitted (l) 
slightly relaxed by the asking of questions in regard to admim- 
1909 strative matters, under strictly limited 

conditions, by the Members of Councils and 
the eliciting of answers thereto, and (2) the explanation of the 
annual Financial Statements of the Imperial and Provineiai 
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Governments in the respective Councils and a general discus- 
sion of the same by the Members. The Indian Councils x\cfc of 
1909 has further relaxed the limitations imposed by the Act of 
1861 limiting the business of the Council to purely legislative 
matters, by empowering the Governor-General in Council and 
the Provincial Governments to make revised rules (a) for 
allowing supplementary questions to be put along with inter- 
pellations in the Council, (b) for moving resolutions on the 
Financial Statements presented to the Councils, and (c) for 
moving resolutions on matters of general public interest at 
meetings of the Legislative Councils. It is doubtful if the 
extent of what we may call concessions, thus granted to the 
Legislative Councils, in allowing them to deal with matters of 
administration, amount to a restoration of the position which 
they occupied and exercised under the Act of 1853. It may be 
pointed out, however, that under the Act of 1853 the powers of 
the Council, if they existed at all, were unrestricted by any 
legislative limitation and controlled only by the standing orders 
above referred to. The express limitation on the powers of the 
Councils imposed by the Act of 1861 is not repealed by the 
Indian Councils Act of 1909, but only modified to the extent to 
which the rules framed by the Governor-General in Council or 
the Provincial Governments may relax it, while the province 
of such concessions as the Executive Government may grant in 
this behalf is expressly forbidden to be widened by the Legisla- 
tive Councils under their power of making rules for the conduct 
of business. 

It is too early to decide to what extent the powers of the 

Legislative Councils to criticise and control 
poweK present j^i^Q administration might be developed under 

the rules now framed by the Executive 
Government. On the one hand, the Executive Govern- 
ment may not make such rules as to nullify in effect the 
privileges that have been granted ; on the other hand, the 
Legislative Councils or their members may not so far extend 
the letter of the rules as to defeat the express limitatiops 
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imposed on their powers by statute. The rules themselves 
which have now been framed by the Governor-General in Coun- 
cil for this purpose will be found in the Appendix. They are 
divisible into two sections, (l) those dealing with the powers 
which the Legislative Councils are now invested with in 
discussing and proposing resolutions on the Budget and (2) 
those dealing with the powers which they are invested with in 
obtaining information from the Executive Government and in 
discussing questions of general public interest. The former are 
dealt with in the two subsequent chapters dealing with Indian 
Finance. The latter, which concern the more general aspects 
of administration, may be dealt with here. 

The utmost powers which a Legislature could exercise over 

an executive, whom it can directly or indi- 
cedure of House of rectly control, are exemplified in the practice 
Commons British House of Commons towards 

the Ministers of the Crown and the Departments of State. x\s the 
rules which have now been framed have, according to the Go- 
vernment of India, been to some extent framed upon the practice 
of the House of Commons, it is useful to contrast the exact 
limits of the steps which have now been taken in India with 
those which now subsist in Parliament. In theory, of course, 
the Executive^is not in England subject to the control of Parlia- 
ment, but in practice ministerial responsibility to Parliament has 
been more completely enforced in England than in any other mo- 
dern democratic state. As Professor Dicey has pointed out : 
“There is not to be found in the law of England an explicit 
statement that the acts of the Monarch must always be done 
through a Minister, and that all orders given by the Crown 
must, when expressed in writing, as they generally are, be 
countersigned by a Minister. Practically, however, the rule 
exists, as the custody of the various seals of the Crown is in 
fact vested in several Ministers of State. What the law of 
England provides is that a Minister w’-ho takes part in 
giving expression to the Eoyal Will is legally responsible 
for the act in which he is concerned, and he cannot 
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get rid of his liability by pleading that he acted in obedience 
to Eoyal orders 

Thus, the acts of the Executive are brought under the con- 
trol of the law of the land, and this constitutional principle equ- 
ally applies to the acts of the Executive in India, except in so far 
as the laws themselves may provide immunity from legal conse- 
quences in respect of acts done under such statutory powers. 
The tendency to grant such immunity is, no doubt, very much 
greater in this country than in England, mainly owing to the fact 
that a British Parliament is unlikely to tolerate any such infrac- 
tion of its rights in respect of the affairs of its own country. There 
are no doubt in England other weapons in the hands of Parlia- 
ment by which the Executive can be made in the last resort 
subject to the complete control of the House of Commons, 
such as the power of impeachment, censuring etc., but 
the ordinary legal power which enables the House of 
Commons “ to insist that the Ministers shall answer what 
are deemed proper questions and shall carry out resolutions 
which are the outcome of the deliberate will of the House of 
Commons,” is, according to the late Professor Maitland, “ in 
the last resort the power of withholding supplies or of refusing 
to legalise the existence of a Standing Army.” In the absence 
of any such power in the Indian Legislative Councils, it is 
obvious that the effect which their resolutions may have on 
the Executive will be conditioned by the merit of the 
resolutions themselves, by the extent to which they express 
general or popular will and — this is the most important 
consideration — by the extent to which the Executive considers 
itself bound to accede to such expression of popular will in the 
Councils. 

The usual methods adopted by the House of Commons in 
England in respect of administrative matters fall under three 
heads, namely, (1) the practice of Parliament in regard 
to asking for information from the Executive, by means 
of questions or by motion for papers relating to matters of 
administration, (2) the exercise of what we may term an 
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inquisitorial power by the House of Commons in respect of the 
administration of public affairs in any department of State, by 
the appointment of Select Committees or Commissions — either 
with a view to make the results of such inquiries the basis for 
legislation or with a view to introduce administrative reforms — 
and (3) by the practice of moving resolutions on all matters 
connected with administration, including motions of censure 
on the conduct of Ministers or of their departments and motions 
for adjournment on the refusal of any minister to give informa- 
tion to the House or to comply with other similar requests on 
the part of members. The general principles on 'which the 
above rights are based were long ago laid down by Sir Erskine 
May in the following terms 

“The limits, within which Parliauieiit. or either House, may 
constitutionally exercise a control over the Executive government have 
been defined by usage upon principles consistent with a true distribution 
of powers in a free state and limited monarchy. -Parliament has no 
direct control over any single department of the state. It may order 
the production of papers for its information ; it may investigate , the 
conduct of public officers and may pronounce its opinion upon the 
manner in wliich every function of Government has been, or ought to 
be discharged ; but it cannot convey its orders or directions to the 
meanest executive officer in relation to the performance of his duty. 
Its power over tlie executive is exercised indirectly, but not tlie less 
effectively, through the responsible Ministers of the Crown. These 
Ministers regulate tlie duties of every department of the State, and are 
responsible fur their proper performance to Parliament as well 
as the Crown. If Parliament disapprove of any act or policy 
of the Government, Ministers must conform to its opinion or 
forfeit its confidence. In this manner the House of Commons, 
having become the dominant power of the legislature, has been able 
to direct the conduct of the Government, and control its executive 
administration of public affairs, without exceeding its constitutional 
powers. 

■ Every measure of the ministers of the Crown' says Ijorcl Grey, 

■ is open to censure in either House', as when there is just or 
even plausible ground for objecting to anything they have done or 
omitted to do. they cannot escape being called upon to defend their 
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conduct. By this arrangerneiit, those to whom power is entrusted are 
made to feel that they must use it in such a manner as to be prepared 
to meet the criticisms of opponents continually on the watch for any 
errors they may commit, and the wliole foreign and domestic policy 
of the nation is submitted to the ordeal of free discussion. ” 


We may now proceed to consider how far or how little 

the new rules framed by the Governor- 

Powers of Indian i • y-s .i . 

Councils, as to (i) General in Council in respect of the dis- 

interpellation cussion of administrative matters by the 

Indian legislatures, bear resemblance to the practice of Parlia- 
ment. To take the question of giving information to members 
of the Legislature, w^e may point out that the English practice 
is based on the principle “ that it is imperative that Parlia- 
ment shall be duly informed of everything that may be neces- 
sary to explain the policy and proceedings of Government in 
any part of the Empire and the fullest information is com- 
municated by Government to both Houses from time to time 
upon all matters of public interest.” Information is, of course, 
withheld on the ground that public interests will suffer by their 
disclosure and Ministers cannot l^e compelled to give the same; 
but when Ministers do so withhold, they take the responsibility 
for so doing and if the House is of a contrary opinion, the mem- 
ber who asks for information can move for the adjournment of 
the House or move a resolution asking the Minister to furnish 
the information. The powers of interpellation given to members 
of the Legislatures in India proceed on the reverse principle 
that the Government is not bound to give any information ex- 
cept such as it deems necessary to give in the public interests, 
and it is a question how far the power of moving resolutions 
now vested in the Councils under the rules extends to moving 
resolutions asking for information or for adjournment, which 
is doubtful. The practice of putting supplementary questions 


in England has been developed into what we may term a fine 
art, both on the part of those putting the questions and on 
the part of those Members of Government who answer them. 
Whether the strictly limited power of ^putting supplementary 
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questions which has been granted this year to the Indian 
Councils, subject to the wide discretion vested in the President 
in respect thereof, could, and is likely to, be developed into a 
weapon of heckling the Executive, as is done in England, it is 
too early to prophesy. 

We may next consider the practice as to the appointment 

(ii) appointment Committees. The appointment 

of Select Com- of Select Committees in the Indian Legis- 

motions^ ^ ^ latures in respect of legislative measures 

introduced in the Councils has been used 
with very great benefit to the public interest, and in this respect 
this practice has been deemed to be a wholesome and advantage- 
ous variation from the practice and procedure of Parliament in 
England with respect to Bills which are usually discussed in 
committees of the whole House and are voted upon more or 
less on party lines and passed after the third reading. There 
seems to be nothing in the new rules preventing the Govern- 
ment or any 'member to move for the appointment of Select 
Committees of the Councils to enquire into matters of 
administrative reform or of administrative abuses, and it is 
sufficient to note that having regard to the nature of the 
constitution of the Councils, mixed committees of officials and 
non-officials appointed for those purposes may be the best suited 
to advise as to the course of action to be taken by the Govern- 
ment. Of course, there is no scope for discussion of questions 
of public interest on what are usually termed in the House of 
Commons, motions to go into committee, or motions for 
adjournment before the orders of the day are begun, so as to 
allow discussions in Council on questions of urgent public 
interest and opportimities to the Executive to fumish the 
Councils with a statement of its policy or its procedure in 
regard to urgent administrative matters. 

It is, as has been pointed out already, quite possible that 

if the powers now entrusted to the Councils 

Nature of Parlia- n -ji • t . . 

mentary control with care, wisdom and discrimina- 

tion, precedents and procedure analogous 
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to those of the House of Commons might gradually grow up 
and might serve as a useful means, if not of directly controlling 
the Executive, — a power which, under the present constitutional 
arrangements of the Government of India, it is impossible that 
the Council could possess-™ at least of directing the Executive 
into correct and proper channels in regard to administrative 
policy and administrative action. It is however necessary to 
remember fundamental characteristics of Parliamentary Govern- 
ment in this connection. In England, Parliament does not 
govern, but it chooses and appoints the governors and having 
done so, it supervises their action by means of questions and 
criticism. They are not changed so long as they maintain the 
confidence of the party or combination of parties who possesses 
a majority in the House of Commons. Ministers, therefore, 
are in constant touch with public opinion, with the finger on 
the pulse of the nation as well as on that of their party, to 
realise how far they command such confidence. They are 
always willing and ready to afford explanation and information 
within reasonable limits, both in public and private, to consider 
friendly criticism and advice and to correct abuses. Conse- 
quently, on the part of the ministerialists, there is usually no 
necessity — and it \vould by no means conduce to efficient work- 
ing of the system of party Government — to push the powers 
of supervision, check and criticism constitutionally vested 
in the House to the point of defeating the Government, 
unless a change of Government is desired owung to their failure 
on vital matters on which the nation has come to hold a 
different opinion. On the other hand, it is the constant study 
and duty of the Opposition and the members who support 
them in the House, to attack and discredit the ministry, 
to push the powers of supervision, check and criticism constitu- 
tionally vested in the House to the point of defeating the 
Government, except on rare and critical occasions affecting the 
safety of the realm. So long as the numerical support of 
members is sufficient to sustain them in office, adverse motions 
pushed to a division result in no evil consequences and rather 
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keep the Ministry fully alive to its duties by the risks aiici 
chances of the division list. 

The state of things in India, it must be realized, is 

very different. The legislatures of the 

Limitations of country neither govern nor appoint its 
the right of criti- ^ 

cism or discussion governors and the latter are placed beyond 

all the risks of an adverse vote in the Pro- 
vincial Councils and beyond the very possibility of an adverse 
vote in the Imperial Council. The Legislatures so far have 
only a power of criticism, discussion and suggestion. The execu- 
tive are bound to defend their policy on any matter raised in 
debate, but there is a very large power and discretion alio w^ed 
to them to refuse to allow a matter to he debated or dis- 
cussed at all. There is absolutely no coercive power held in 
reserve to constitutionally constrain the Government. The 
effect of the discussion or criticism is only moral as affording 
the Government the opportunity of knowing the views of the 
people and communicating their own views to them through 
their representatives. It leaves it to the discretion of the Gov- 
ernment to reject or accept recommendations, even though they 
may be found to express a unanimous public opinion on any 
matter. Nevertheless, the moral force of genuine and accurately 
ascertained public opinion when it is sought and attained in the 
Council, must be very great even in the most arbitrary of 
Governments and it is by greater organisation and effort in 
this direction that the next step in constitutional progress 
should be compassed before any power of actual control over the 
Executive becomes a matter of constitutional reality with them. 



CHAPTEE XII 

THE COURTS AND THE CONSTITUTION 
A description of the judicial system of the Indian' Empire 

The division of , Courts is 

governmental fnnc- easily available in many recognised text 

books. In the pages of Cowell’s “Courts 
and Legislative authorities in India” will be found an 
exhaustive discussion of how the jurisdiction of Courts, esta- 
blished under the authority of the British Government, arose 
and became established throughout the country and by what 
laws and rules they are now regulated. It is, therefore, not 
attempted to re-produce their substance here, nor to discuss the 
questions arising out of the Indian Judicial system in itself, which 
are mainly of interest to the student of law rather than to the 
student of the Constitution, who is principally interested in the 
relationship of the Courts to the various executive and legis- 
lative bodies. It is usual to talk of the English Constitution 
as resting on a balance of powers and as maintaining a division 
between the executive, legislative and judicial bodies. Such 
a distinction, though not quite accurate as to actual facts, as was 
pointed out in an earlier Chapter, rests upon the definitely 
recognised principle of the supremacy of the British Par- 
liament and the supremacy of its laws, to which both the 

Courts and the Executive are subject. The Executive of the 
25 
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English Constitution, though distinct from the legislature, have 
been made completely subordinate to it in actual fact. The growth 
of constitutional principles and understandings have brought 
the Crowm and its servants, in whom the theory of the English 
Constitution vests the executive authority, into entire subjec- 
tion to the authority of the legislature. On the other 
hand, the position of the Judges, though of unquestioned 
subjection to the law of the land, has been made independent 
by placing their office on a permanent tenure and raising it 
above the direct influence of the Crown or the Ministry to whom 
they might have owed their original appointment. 

This inter-relation of the three organs of Government 
necessarily underwent alterations when applied to the case of 
territories governed by non-sovereign legislatures within the 
British Empire. The legislatures of the Colonies and of India 
are, as pointed out before, subordinate law-making bodies, and 
it has, therefore, become the necessary function of the Judges 
of the Courts of the land to interpret the law made by these 
legislative authorities as well as the constitutional law^s on 
which this authority is based and to decide whether they are 
within or beyond of the scope and competence of their respective 
powers. The Courts, therefore, both in India and in the Colo- 
nies, are empowered to pronounce on the validity or constitu- 
tionality of laws made by their respective legislatures. The posi- 
tion of the Judges of His Majesty’s Courts both in the Colonies 
and in India has consequently been made one of independence 
of both the legislatures and of the Executive of these territories. 

Since the days when Parliament began to seriously take 

The authority of vipon itself the responsibility of the admini- 

His Majesty’s stration of this country, it has pursued 

the definite policy of establishing His 
Majesty’s Courts in India, owdng their authority to the 
Government ‘at Home ’ (and not to the Cohapany in India) 
and exercising jurisdiction subject to the sovereignty 
of Parliament. The legal theory was, as was seen in the last 
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chapter, that when Courts of Justice were established by Eoyal 
Charter presided over by English Judges, the law which they 
administered was the whole bod^' of the statute and Common 
Law of England. It is a matter of some controversy as to how" 
far and to what extent these laws became applicable between 
1736 when His Majesty’s Courts, in the form of Mayor’s Courts, 
were first established in the presidency towns of India, and 1781 
when Parliament definitely legislated to remove the doubts 
and difficulties as to the jurisdiction of the King’s Courts and 
the Company’s Courts. Sir Eitz-James Stephen is of opinion that 
the English Criminal law Avas introduced originally to some 
extent by the Charter of 1661, and the later Charters of 1720, 
1753 and 1774 must be regarded as acts of legislation wffiereby 
it was re-introduced on three successive occasions, as it stood at 
these dates. But high judicial authorities, as Sir C. P. Ilbert 
has pointed out, have “ maintained a different view. They hold 
that British statute law was as first given to Calcutta by the 
charter establishing the Mayor’s Courts in 1726, and British 
statutes passed after that date did not apply to India unless 
expressly or by necessary implication extended to this counti^'. 
Generally speaking, hownver, the establishment of the King’s 
Courts under Eoyal Charter to exercise supreme judicial autho- 
rity has been treated as a valuable and necessary concomitant 
of the introduction of British institutions into this country, as 
well as elsewhere in the Empire. The Eegulating Act of 1772 
recited that the Charter Act which authorised the East India 
Company, to establish courts did not “ sufficiently provide ..for 
the due administration of justice in such a manner as the st^te 
and condition of the Presidencies do and must require . ?, and 
empowered His Majesty to establish by Charter, a Supreme 
Court of Judicature at Port William, consisting of , a Chief 
Justice and three other Judges exercising all tlie powers which 
the King’s Courts might exercise in England. How far this 
Court was deemed to be independent of the Executive and 
the Legislatures in India- -that is, the Governor- General and 
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his Council — can be easily inferred from the famous disputes 
which arose betweeen this Court and the Governor- General’s 
Council, which nearly reduced the Government of Bengal to a 
deadlock and necessitated the interference of Parliament to 
remove some of the anomalies which then arose. The 
Supreme Court at Calcutta and those at Madras and Bombay 
which were later established, were in fact originally created 
for the purpose of acting as a check upon the powers of the 
Government then administering the affairs of India, and 
especially over English residents in India. It was con- 
sidered at the time, as Sir Pitz James Stephen pointed out, 
“ not without reason, that by establishing courts independent 
of the local Government, armed with somewhat indefinite 
powers and administering a system of law of which they were 
the only authorized exponents, a considerable check might be 
placed upon the despotic tendencies on the part of the Govern- 
ment. The effect of this policy was, in the first place, to pro- 
duce bitter dissensions between the Government and the 
Supreme Courts both at Calcutta and at Bombay and, in the 
next place, to set the Supreme Courts and the English law of 
which they were administrators before the eyes of every 
European in India, as representatives of a power not only 
different from, but opposed in spirit and principle to, the 
powders of the Government, This antagonism between the 
two authorities, the Governor- General in Council possessing 
legislative and executive functions and the Courts of His 
Majesty, both simultaneously established by the Eegulating 
Act, was eventually tided over by a series of enactments which 
enlarged and differentiated the legislative power from the 
executive and placed the authority of the Supreme Courts and 
ohtjWe High Courts which succeeded them, within bounds con- 
sidered compatible with smooth and efficient administration. 

The Judges of the High Courts, with reference to the 

The laws they Indian Legislatures and the Indian Bxe- 
administer cutive, then, do stand in a position of 
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independence. They owe their appointment to Letters Patent 
from His Majesty, though the Governments in India may be 
and are consulted as to their choice. They hold office during 
His Majesty’s pleasure, and in this respect essentially differ 
from the Judges of the British High Court of Judicature, who 
can only be removed upon an address to His Majesty by both 
Houses of Parliament. The function of the Indian High 
Courts is to administer justice according to the law of the land, 
namely, the laws of the Imperial Parliament and the laws of 
the Indian Legislatures passed within the scope of their respec- 
tive authorities, and according to the customs and usages of 
the communities inhabiting this land. 

From the time of the Eegulating Act in all charters 
and statutes these Courts, even in the presidency towns 
were directed to apply to Hindus and Mahomedans their own 
laws in regard to all matters of inheritance and succession, 
family law and matters relating to religion or caste. In the 
territories outside the presidency towns where Courts of Justice 
w-ere established by the East India Company acting under the 
authority of the Emperor of Delhi — “ the only assumption”, as 
a writer has put it, “ that could be made as to the law to be 
administered was that it was the law already in existence.” 
Acting on this assumption, the Company’s Courts administered 
the Mahommedan Criminal law which was the general law of 
the subjects of the Moghul emperor : the revenue system re- 
mained, as did also the existing relations of Zemindar and ryot 
ii.e.) of the cultivator and of the persons intermediate between 
the state and the cultivator. In regard to matters of family 
law, inheritance and succession, religion and caste, the 
Company’s Courts were expressly enjoined to apply the Hindu 
law to the Hindus, and the Mahommedan law" to the Mahom- 
medans — of course, it was also the duty of these Courts to 
recognise well-established local usages. Thus practically all the 
topics of litigation at that time likely to arise were provided 
for. But as time went on, when by intercourse with Euro- 
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peans new ideas, and with them new wants sprang up in the 
native populations, gaps came to be discovered in the law. 
To such cases the judges had been vaguely told that they were 
to apply “ the rules of equity and good conscience.” These 
were naturally sought in the English law. The consequence has 
been that in some important matters, the notions of English 
law have powerfully affected India. Such are the conceptions 
of a complete separation of the ownership of property from the 
enjoyment of it by means of trusts of the testamentary power, 
of the creation of life estates, of the substitution of one owner of 
property for another on the happening of some future event, of 
rules of evidence, criminal law, civil and criminal procedure 
and the subordination of the executive to the ordinary law. 
Upon all of these topics, the law of India is mainly English. 
Not that the whole of it rests upon the slender authority above 
described. Much of it, as will appear presently, was introduced 
by the Indian Legislatures. Much of it also, although origi- 
nally introduced by the Courts, has since received legislative 
sanction.* 

The position of the Judges has been made one of security 

Independence of against any improper influence of the 
the Jadges Executive in India, itself, the corrupt or 

improper exercise of their own powers was guarded against in the 
Eegulating Act of 1772 by vesting the power to punish them for 
the same in the Court of the King’s Bench in England, and for 
this purpose the Governor-General and the Governors in Coun- 
cil were made judicial authorities to take evidence and tian- 
smit the same to the Court in England wheii asked to do so. 
This provision has been reproduced in the collection of Statutes 
relating to , British Tpdia, and we presume it applies to the 
eludges of the present High Courts which have succeeded the 
old Supreme Courts. The Judicial Committee of the Privy 
Council, constituted by an Act of 1833, is the highest judicial 
authority in respect of all judicial matters arising in India. 

Encyclopeedia Britannica llth Edition, Vol. xiv, p..434. 
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The coteposition of the High Courts and of the Courts in- 
ferior to them has, however, to some extent 

ex2=u?“r,jua^ told upon their independence hi relation 
cial functions executive, which the judiciary was 

expected to possess under the original statutes. The position 
of the Judges of inferior courts is, so far as their discharge of 
judicial functions within their respective spheres is concerned, 
theoretically at any rate, one of independence of the Executive, 
The conduct of the Executive and its officers and the consti* 
tutionaUty of Indian Acts, in so far as they may come before 
them for judicial pronouncement, ought to be treated in the 
same way as any superior Court ought to treat it. The judges 
of the inferior courts are subject, no doubt, to the administrative 
control of the High Court, but the executive government, in the 


case of a large number of them, has a good deal of voice in decid- 
ing their prospects and promotion. Inthecaseof judicial officers 
who are Magistrates exercising criminal jurisdiction, the posi- 
tion of the executive officers of the Government is such as to 
permit of interference, sometimes serious, with the indepen- 
dence of the subordinate Magistracy in the discharge of their 
functions. The combination of executive with judicial func- 
tions in the same hands, which so largely prevails, however 
necessary or expedient in some circumstances it may be, 
has undoubtedly resulted in making the actual discharge of 
judicial duties appear much less independent than was intended 
to be. Legally, of course, the two functions are clearly distinct, 
and the union of them in the same officer is only a matter of 
administration. The law does not recognise the prosecutor and 
the judge acting together in the same person, or in the same 
body of persons related to each other as superior and subordi- 
nate. On the other hand, the law does clearly distinguish 
between Magistrates and Judges who try cases and the prose- 
cutor and police who prosecute and investigate* It is the union 
in practice of the two functions that has gone to interfere with 
the principle of the separation of functions on which all British 
institutions have been framed, 
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There are moreover, in India a few exemptions from the 
Special exemp- authority of the courts which are mainly 
tious of historical importance. The position 

and prestige of the Governor-General and the Governors of the 
Presidencies have been enhanced from the time of the Regulat- 
ing Act by the provision contained in it, that they shall be 
personally exempt from the original jurisdiction, civil or cri- 
minal, of the High Court or from arrest or imprisonment in 
any suit or proceeding of that Court. The Chief Justices and 
the Judges of the several High Courts are also similarly exempt- 
ed. It has also been provided that an order in writing of the 
Governor -General in Council is a full justification for any act 
which may be questioned in any civil or criminal proceeding in any 
High Court, except so far as the act extends to any European 
British subject of His Majesty. The abuse of the authority or 
power vested in the Governor- General and the Members of his 
Council is provided against by vesting an authority to deal with 
them in the Court of the Ring s Bench in England and the High 
Court has been authorised, as the Governor-General and Gover- 
nors in Council have been in respect of the High Courts, to take 
and transmit evidence to the said Court in this behalf when 
asked to do so. 


CHAPTBE XIII 

INDIAN FINANCE 


No account of the Indian Oonstitiition can be considered 
Wide field of comiDlete without a brief description of 
Indian Finance Indian Finance. The total revenues of this 

country amount annually to more than 85 millions strerling and 
the total expenditure amounts to a like figure. The sources 
of these revenues are as varied as the purposes to which 
they are applied. We are not here concerned with the princi- 


ples according to which the revenues of this country are raised. 
They vary frorn the extreme English conception of laisse faire 


to the equally extreme German conception of land and railway 
nationalisation. The history of Indian Finance is full of ex- 


amples of financial statesmanship notable alike for resource- 
fulness and for success. Few modern states will furnish adequate 
parallels to them. The study of Indian Finance, from a scien- 
tific point of view", has yet to be made in any serious fashion 
by students of Indian Politics or Economics. A proper pre- 
sentation of its varied features and interesting tendencies 
during the last half -a- century and more is itself matter for a 
separate volume. Such a task is beyond the limits of this 
book. All that is essayed here is merely a brief examination of 
the relation that, under the present constitution, exists between 
finance and Government. 


26 
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As in administrative so in financial matters we have to 
Control of Indian recognise four distinct authorities possess- 
Finance financial powers in varying degrees. 

These are : — (1) the Secretary of State in Council ; (2) the 
Governor-General in Council ; (3) the Provincial Governments; 
and (4) the local and municipal bodies. Section 2 of the 
Government of India Act, 1858, declares : — “ And all the 
territorial and other revenues of or arising in India and all 
tributes and other payments in respect of any territories which 
would have been receivable by, or in the name of the said 
campany, if this Act had not been passed, shall be received for, 
and in the name of, Her Majesty, and shall be applied and dis- 
posed of for the purposes of the Government of India alone, 
subject to the provisions of this Act. ” Section 41 of the same 
Act provides that the expenditure of such revenues is placed 
under the control of the Secretary of State in Council — no grant 
or appropriation being allowed to be made without the con- 
currence of the majority of votes at a meeting of the Council of 
India. Under section 53, the accounts of each financial year 
are reQ^uired to be placed before Parliament. The general 
financial powers of the Governor-Generalin Council are traceable 
to section 39 of the Charter Act of 1833 under which “ the 
superintendence, direction and control of the whole Civil and 
Military Government of all the said territories and revenues in 
India shall be and are hereby vested in a Governor- General and 
Counsellors to be styled The Governor-Generalin Council. 
The financial powers of Provincial Governments rest on no 
statutes, but are derived from executive arrangements in con- 
nection with the system of Provincial Contracts or Settlements. 
The financial powders of local boards and Municipalities rest 
upon Indian legislation and are therefore the creatures of either 
the Imperial or the Provincial Legislative Councils. 

Indian public expenditure is either incurred in England or 
Delegation of 1“ Eotighly speaking, expenditure 

financial control in England is incurred only on the authority 
of the Secretary of State in Council ; expenditure in India is 
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incurred by the Government of India according to rules approved 
by the Secretary of State in Council. The sphere of expendi- 
ture, therefore, within which the Government of India may be 
said to have an unfettered discretion is thus limited. To cite 
one example, no iieAV appointment carrying a salary of over 
Es. 250 per mensem can be created by the Government of 
India without the Secretary of State’s sanction. But 
though the supreme authority for any appropriation of 
Indian revenues vests by law in the Secretary of State 
in Council, the Government of India has been generally 
authorised, in order to facilitate the transaction of public 
business, by the Secretary of State, subject to certain restric- 
tions, to incur expenditure without his specific sanction, for 
the purpose of carrying on the ordinary work of administra- 
tion. The Governor-General in Council has delegated a 
considerable slice of the powers he possesses to the Provincial 
. Governments and has imposed his own conditions on their 
exercise of those powers. 

It will thus be seen that there are three distinct spending 
authorities in respect of the same revenues. The Secretarv of 
state is directly responsible for charges in connection with the 
Government of India incurred in England and exercises control 
over the Government of India ; the Government of India directly 
incurs the expenditure on the Imperial Services and controls 
the Provincial Governments ; and the Provincial Governments 
are responsible for the charges on Provincial Services and are 
controlled b^^ the Government of India and the Secretary of 
State. But the taxes w^hich feed this three-fold expenditure 
are imposed only by a single authority and they, together witji 
the aggregate of the expenditure by ail the 3 spending autho- 
rities under each head, are estimated for in one budget and 
exhibited in one account. 

All revenue is raised in Tndia. For constitutional 

Sources of Indian sufficient to classify this 

Bevenue revenue under tw^o principal heads (i) that 

wdiich has a legislative sanction and fii) 
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that which" has not. The revenue derived from salt, customSj 
excise, assessed taxes, provincial rates, stamps, registration 
and opium, come under the first head. The two considerable 
items under the second head are tributes and contributions 
from Native States, and land revenue. Tributes &c., from 
Native States form a class of revenue arising from the foreign 
policy pursued by the Government and foreign policy is, and 
largely ought to be, least controlled by the Legislature. 

There appears, however, to be no constitutional reason for 

removing the item of land revenue from 
No legislative • i , 

sanction for land the sphere of those winch require legisla- 

Revenne sanction. This exclusion is generally 

justified on the ground that, ever since the days of Manu, 

the State has been entitled to have a share of the produce of 

the land from the cultivator. This customary right 

to a Eajabhagam is said to be inherent in the British 

Government as the successors of the ancient Hindu 

Kings and is being enforced by such rules and according 

to such principles as the Executive have chosen to fix foi 

themselves. ^SVhether such a position could be consideied sound 

from a modern financier’s point ol vievv is a question that 

need not be discussed in detail here. One argument may, 

however, be stated in reply to it. In his Einancial Statement 

presented on the 18th Eeb. 1860, the Eight Hon’ble James 

Wilson justified the imposition of fresh taxation by quoting 

the authority of Manu and proceeded as follows : Now, I 

must say that there is latitude enough here for the most needy 

Exchequer and for the most voracious Minister . a twenty per 

-cent, income-tax upon profits ; a tax varying from two to five 

per cent, upon accumulated capital ; a share of almost evety 

article produced . . . I should imagine that revenue laws of 

the ancient Hindus must have been contributed to the sacred 

compiles by some very needy Einance Minister of the day ! " 

And yet, though authority is found in Manu for income-taxes, 

customs and excise, all these have been imposed and aie to-da^, 

collected only under legislative sanction. If a tax on income— 
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a share of profits, as Mann put it — retjuires an Income Tax 
4ct. why should a share of agricultural produce be levied witli- 
OTt a legislative enactment? Into the vexed question of whether 
the land revenue is rent or tax, it is again unnecessary here to 
enter. Its assessment and collection are dependent purely on 
executive discretion and no one who pays land revenue has the 
right to question in a Court of Law the justice of the burden 
that is imposed upon him for the purposes of the State. 


The exclusion of land revenue from the province of the 

Legislature practically removes between 40 

coSttnal and 50 per cent, of the net public reve- 

backs thereof nues from any sort of control. Two con- 

siderations may be urged in this connection from a financial 

and constitutional standpoint : ‘ - 


(ci) The amount realised as land revenue which over a 
large part of India is subject to periodical revision— has grown 
and is growing and the funds at the disposal of Government are 
therebv swelled. Expenditure, therefore, also tends to increase in 
order to keep pace with the increased revenue ; (b) when a surplus 
occurs and the Finance IVEinister casts about for the best means 
of effecting reduction of taxation, he finds himself unable to give 
any substantial relief to the class which pays the largest slice of 
the public revenue and which also really parts with the largest 
proportion of its income for the needs of the State. And, no 
wonder, he certainly cannot make any suggestions for reducing 
the amount taken as land revenue, because the principles of its 
assessment are not fixed by legislative enactment. He has, 
therefore, to fall back upon the addition of a few unimportant 
cesses' on land or upon the reduction or abolition of other taxes 
which have been sanctioned by the legislature. It seems to the 


present writer unnecessary to further press this constitutional 
objection against the present method of making land revenue 
assessments. The recent Eoyal Commission on Decentralisation 
has recommended the placing of these assessments on a legal 
and, statutory basis but so far it lias not been acted upon, 




THE INDIAN CONSTITUTION 


It may, therefore, be stated that all taxation in India, 
Taxation voted except the one item of land revenue, has to 
by Legislature be voted by the Legislative Council. Such, 

at any rate, has been the practice — the constitutional conven- 
tion, if we may so put it — though there appears to be no definite 
statutory prohibition apart from the principles of the English 
Constitution, in the way of the Executive Government imposing 
a tax without reference to the Legislative Councils. 

With regard to public expenditure, however, the Executive 

both in practice and in theory has been 

ooSrollea'^^in ex- absolutely uncontrolled. How far the 
penditure reformed Councils will be able in future 


to exercise any’ control in this matter will be discussed in 
some detail in connection with the Budget. 

Originally, the administration of the whole of Indian 
Finance was vested in the Government of India, a task which 
on account of the growing development of the country, became 
both difficult and inefficient, k policy of decentralisation was 
initiated by Lord Mayo’s Government in 1870 and the 
‘ Provincial Contracts’ came into existence. This policy has 
been considerably improved and develoioed of late. It must 
be clearly borne in mind, however that the various Provincial 
Governments are merely repositories of financial powers 
delegated to them by the Imperial Government. Within the 
sphere limited by the provincial settlements, they are free to 
order their own revenue and expenditure subject to various rules 
as regards the creation of appointments, raising of fresh revenue 
&c. The following passage taken from the new “Imperial 
Gazetteer of India” Vol. lY, p. 190, describes the system as it 
was introduced : — 

“ The objects aimed at were to give the Local Governments 


a strong inducement to develop their 
revenue and practise economy in their ex- 
penditure, to obviate the Supreme Govern- 
ment in the details of Provincial Administration and at the same 


Decentralisation 
of Provincial Fi- 
nance in 1870 
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time to maintain the unity of the finances in such a manner 
Jliat all parts of the administration should receive a due share of 
growing revenues, required to meet growing needs, and should 
bear in due proportion the burden of financial difficulties which 
must 1)6 encountered from time to time. This problem has 
been solved by the Government of India delegating to the Local 
Governments the control of the expenditure on the ordinary 

provincial services, together with the whole, or a proportion, 

of certain heads of revenue sufficient to meet these charges. 
The heads of revenue selected are such as are most susceptible 
of improvement under careful provincial management. These 
‘ Settlements ’ with provincial Governments were subject to 
revision periodically, but recently this policy has given place 
tea more permanent system, Provincial finance, on the whole, 
is under the constant check and supervision of the Supreme 
Government and is only a part — and not independent — of 


Imperial Finance. 

The general features of the existing Settlements effected 
with the aid of these principles are generally of the following 
character. The Imperial Government directly administers tlie 
obviously common services which everywhere a Central 
Government undertakes, vLz,, the Army, Foreign relations, 
Home Charges, Eailways, Posts and Telegraphs. The services 
appertaining to the internal administration of the country are 
the care of the Provincial Governments, vh,, General 
Administration, Registration, Law and Justice, Police, Jails, 
Education, Medical, Stationery and Printing and Provincial Civil 
Works and Forests. The Imperial Government receives the 
incidental revenue yielded by the expenditure heads under its 
control, while the provincial Governments take the receipts from 
the Provincial heads of expenditure. Of the great revenue heads 
Opium, Salt, Customs, Mint, Railways, Posts and Telegraphs 
and Tributes from Native States are Imperial; Forests are 
entirely provincial; Land Revenue, Excise, Stamps and Assessed 
Taxes are shared between Imperial and Provincial, generally in 
equal proportions, 
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The Provincial Governments possess no borrovring powers 
and their estimates of revenue and expenditure are subject to 
alteration by the Government of India. In addition to these is 
the control resulting from the general and specific financial res- 
trictions contained in various Acts, the Civil Account Code and 
the Civil Service Regulations. Such in very brief outline is 
tha existing system. Let us now examine this system from a 
scientific standpoint. 



CHAPTEE XIV 

BUDGETS AND BUDGETARY RULES 

“ Money is the vital principle of the body politic. He who 
Finance and con- controls the finances of the State controls 

the nation s policy. Constitutionalism is the 
idea, budgets are the means, by which that idea is realised.”'" 
These are the words of a well-known writer on Public Finance. 
They describe most effectively the close relation that subsists 
between finance and constitutional government. One of the 
fundamental principles of every state that either recognises 
constitutional limitations or purports to develop a constitution- 
al form of government, is the vesting of some measure of con- 
trol of the public purse in the representatives of the people. 
This control — the measure of which varies with the stage 
which each particular community and state has arrived at in 
the development of free institutions — is usually exercised 
through the Budget. 


The Budget, broadly speaking, is an account of the finan- 
ces of the state presented by the Executive 
What is a budget to the legislature. Its presentment is neces- 
sary in order that the representatives of the 
people constituting the legislature may ensure that care 
and economy are secured in the finances of the nation. In highly 


S7 


H. C. Adams’ Finance, pp. 115-6, 
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developed forms of popular government, it passes through two 
stages. In the first stage, it is a report xirepared for the pur- 
pose of giving the legislature an idea of the condition of the 
finances and of what is needed and proposed for the year that 
is budgeted for. In its second stage, it is treated as a project 
of law and passed like other legislative measures. With these 
prefatory remarks, we may proceed to the study of the Budget 

in India, as a means of exercising control over financial ad- 
ministration. 


From what has been said in the earlier chapters of this 

Control o£ Parlia- Parliament, 

ment over Indian though it is the ultimate sovereign in 
Finance ^ 

respect of all revenue that is raised and 

authority all expenditure that is incurred by the Govern- 
ment of India, does not, and is unable to, regularly and 
systematically exercise any control over Indian finances, 
as it does in the case of the finances of the United Kingdom. 
Its control is mainly confined to two matters, viz,: — (u) no 
expenditure of the revenues of India can be incurred for de- 
fraying the cost of any expedition beyond the Indian fron- 
tiers (except for preventing or repelling actual invasion) without 
the consent of both Houses of Parliament ; (b) it is also direct- 
ed by the Government of India Act of 1858 that the Indian 
Budget shall be laid annually before the House of Commons 
to enable its members to offer suggestions, ask for information 
and generally criticise the policy of the Government in relation 
to India. In practice, however, the ‘ resolution to go into 
Committee to consider the East India Eevenue Accounts’ is 
purely a formal one, consisting of the identical proposition that 
the Accounts show what they show. Not only is Parliament 
unable to control Indian Finance, but careful students of the 
tendencies of constitutional development in India ought also 
to recognise that, so far as the people of India are concerned, 
this control should be exercised not in England, but in India. 
The Indian Constitution, even as it is, clearly points to the lat- 
ter tendency and rightly too, 
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It is true that the Indian Legislatures possess no statutory 

powers for voting, much less for vetoing, a 

laturf Innowte' Budget. Their functions have been con- 
or veto a Budget fined to discussing the Budget and criticising 

the general administration. This right was conceded to them 
during the Vieeroyalty of Lord Mayo when financial administra- 
tion Ls decentralised. It was considered at one time that the 
Resolution of the Government of India on the subject vested the 
Provincial Legislative Councils with the power of passing the 
Budget by means of an Appropriation Bill. In Madras, at any 
rate, in 1871, the Executive Government, under the guidance 
of Sir Alexander Arbuthnot, took up such a position, ^ but the 
Government of India subsequently disabused them of that im- 
pression. Bora long time after, the discussion over the Budget 
was neither systematic nor regular. Under the law, the Councils 
could only meet for legislative purposes. In the absence of any 
Bills imposing fresh taxation there was no legal or constitutional 
obligation thrown on the Executive to present the Budget or to 
allow its discussion. The difficulty was obviated by the Indian 
Councils Act of 1892, which authorised the Governor-General in 
Council to make rules from time to time permitting the Legis- 
lative Councils to discuss the annual Financial Statement of the 
Governor-General in Council. Similar provisions were enacted 
for the Provincial Legislative Councils also. 

Under these rules, the procedure with regard to the pre- 
paration and presentment of the Financial 
Budget Rules . • i 

under Act of 1892 Statement to the Imperial Legislative Goun- 

oil Avas as follows. The Comptroller and 
Auditor-General prepared the Budget Estimate and forwarded 
it for approval to the Einance Member. The Einance Member 
examined the same and suggested or made alterations in the 
proposals necessary for meeting fresh expenditure or disposing 
of surpluses. It was then laid before the Governor- General in 
Council. On being passed by them, a Financial Statement 
was made by the Finance Member to the Legislative Council. 
After an interval of at least a week, the Members delivered 
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speeches which generally ranged over the whole field of adminis- 
tration. The President wound up the debate with a speech of 
his own. No vote was taken ; no amendments were allowed. 
The Budget, for the year at any rate, was neither better nor 
worse on account of this debate. If the latter had any effect 
at alt, it was only posthumous, so to speak ; it might result in 
improving the statement for the following year. 

A radical change in this procedure has been effected by 

the Eules made by the Government under 
the Councils Act of 1909. These Eules 
will be found published in the Appendix. 
The Councils are still far from having obtained anything like 
the control of the national purse. In the Despatch which the 
Government of India sent to the Secretary of State in Octo- 
ber, 1911 they took care to insist upon one proposition as 
a constitutional fact, namely, that the power of passing the 
Budget is vested not in the Legislative Council, but in the 
Executive, and that it is the latter and not the former that 
decides any question arising on the Budget. There can be no 
doubt that, under the law, there is no power in the Legislative 
Council to claim to meddle with the Financial Statement of 
the Governor-General in Council. If the constitutional pro- 
position enunciated by the Government of India were accepted 
literally, it would mean that the Legislative Council has no 
control over either the raising of revenue or the incurring of 
expenditure. In other words, the Executive Government 
would be at liberty to impose a tax and collect it with: 
the same ease as it is able to incur expenditure. As a 
matter of fact, however, these legally unrestrained powers of 
the Executive have been considerably modified by constitutional 
usage. During the last half-a-century and more, no fresh taxa- 
tion or alteration in existing taxation has been resorted to with- 
out the sanction of the Legislative Council. Of course, care has 
always been taken to present the Bill for a fresh tax as a sepa- 
rate measm-e and not as part of the Budget and with the official 
majority in the Councils, the powers of the Executive were 
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practically unlimited. The established constitutional practice 
will, however, be of advantage in the future, especially in regard 
to Provincial Legislative Councils, With a non-official majority, 
these Councils must be able, with sufficient unanimity, to in- 
directly control Provincial finance by the power they have of 
consenting to fresh taxation, but it has to be recognised that 
purely provincial taxation is not a field large enough at present 
for exercising such control effectively. In the field of expendi- 
ture, however, no such constitutional usage has grown up, 
and the Executive have been supreme therein. The Eules 
have constituted, however, a distinct step in advance and, if acted 
upon with care and discrimination, are ultimately likely to lead 
to the realisation of a fully developed ‘ Budget right.’ 

Let us digress for a moment and consider what * Budget 

The British Budget tight means in England. It is really com- 
Procedure posed of three distinct rights, viz,, the right 

to determine the annual expenditure, the right to consent to the 
imposition of a fresh tax or the alteration of an existing one, and 
the right to decide the extent of national borrowing. The Budget, 
in England, as in all civilised countries, is drafted by the Exe- 
cutive. The King’s Speech opening Parliament informs the 
latter as to the estimated immediate needs of the State. The 
House of Commons then votes a supply which enables the ordi- 
nary work of administration to be carried on while the details of 
the Budget are being discussed and settled. The next step is the 
fixing of a day for a discussion in Committee of the expendi- 
ture side of the Budget. The House on that day resolves itself 
into Committee, called the Committee of Supply, for the purpose 
of considering the supply that has been already voted. The 
informal procedure in Committee enables the House to 
thoroughly thresh out every item of expenditure and a general 
agreement is arrived at as to the total expenditure to be incurred 
for the year. The House then goes into Committee again, viz,, 
the Committee of Ways and Means, and the Chancellor of the 
Exchequer opens discussion in it by making his Budget sp)eech, 
The Budget has afterwards to be passed into law, 
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It wonld be idle to expect all the details of such procedure 
New Indian Bud- a government like India. It is only 
get Procedure possible in states which have established 

constitutional government, in the strict sense of the term, and 
which recognise the doctrine of ministerial responsibility. The 
constitution of India, is, however, different. Party government 


and ministerial responsibility are non-existent and the ultimate 
right of the Executive to determine the Budget is considered 
necessary to prevent a deadlock in the work of Government. 
The Executive in India is permanent and cannot be altered. It 
can, therefore, not afford, at present, to render its hold over the 
purse weakened by an adverse vote of the representative body. 
An adverse vote is the same thing as a vote of censure, but the 
Executive, being permanent, cannot resign and make way for 


the leaders of those who have censured. They have to continue 
in office and must carry on the work of Government. This is 
the constitutional ground on which the Government of India 
have, in the present Eules refused to permit the legis- 
latures to vote or veto a Budget. It has, however, been recog- 
nised in the Eules that the representatives of the people should 
be consulted and their advice taken before the Executive 
decides on the final form which the Budget should assume. 
Herein lies the cardinal point of difference between the old 
practice and the new. Eormerly, the details of the Budget were 
determined without any possibility of alteration before it was 
presented to the Legislative Councils. The latter were, there- 
fore, powerless to effect any amendments in it. Under the 
present Eules, however, a distinction has been made between 
the ‘Einancial Statement’ and the ‘Budget’. The former may 
usefully be termed the ‘preliminary Budget.’ The Imperial 
Budget is ordered to be presented to the Council with an expla- 
natory memorandum. An interval is then allowed and a day 
fixed for the first stage of the discussion. The Council has, 
then, the opportunity of moving any resolution relating to 
(1) any alteration in taxation, (2) any new loan or (S) any 
additional grant to Local Governments. The resolutions may 
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be voted on. After all the resolutions on these three items 

have been fully discussed and disposed of, the Council enters 
upon the second^ stage of the discussion. It presumably goes 
into Committee lor discussing grouiis of financial heads under 
the guidance of the Member in charge of the particular Depart- 
ment. Eesolutions can be moved and voted on at this stage 
also. After this discussion also is closed, the Budget is deci- 
ded on by the Executive Government-after giving due weight 
to such resolutions as the Legislative Council may have passed 
but on the responsibihty of the Executive only-and presented 
to the Legislative Council by the Einance Member, and it is 
followed subsequently by the usual general discussion. 

To the present writer, these Eules appear to recognise 

al importancc"‘'°“' important principles of great 

_ constitutional significance. The first stage 

of the discussion and the matters comprised therein enunciate 
the important maxim that alteration of taxation must be made 
wi- reference to the Budget statement, though the alteration 
Itself will presumably have to be passed liy a separate legis- 
lahve measure. In other words, the Members are given tlie 
privilege of discussing before hand the question of such altera- 
tion with reference to the necessities of the Budget. The second 
Stage of the Budget discussion, for the first time in Indian 
constitutaonal history, takes the non-official Members of 
Council into confidence in regard to the determination of pub- 
ic expenditure. The members have the right of placing on 
lecoic leir views, as to the items not excluded from their 
o^msance, in the form of resolutions. It is true that a good 
deal of the value of this concession is lost by the exclusion of 
important heads of revenue and expenditure from discussion, 
but the principle has been recognised and it may be hoped that 
It will gradually be extended in application. The third stage 

i°t imLs''' importance in that 

wh^an u obligation to explain 

first t ^ ^®®oi’^‘=mns that may have been passed in the two 
s ages ave not been accepted by Government. The 
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ability and discretion of Members of the Legislative 
Council in rendering this particular obligation of real and 
lasting constitutional significance, will be measured by the 
soundness of the suggestions and the practicability of the recom- 
mendations that they decide to shape in the form of resolutions. 
It will be difficult for them to get resolutions passed in the 
Imperial Council with an official majority ; but further develop- 
ment of constitutional rights is likely to be retarded and 
endangered if resolutions of an impossible or unpractical cha- 
racter are moved, A few well-considered resolutions may well 
prevent the Executive from brushing them aside and help to 
build up constitutional usage, strengthening the rights of the 
representatives over Indian finance, while a large number of 
ill-considered and wild-cat schemes will, on the other hand, 
help to create a body of precedents which will be a standing 
obstruction to further constitutional progress. What is 
required to avoid the latter and to build up the former is a 
satisfactory organisation of the people’s representatives and a 
readiness in them to choose and to follow the leadership of 
those who are by their knowledge, their patriotism and their 


sagacity, pre-eminently fitted to lead them. 

The progress of Constitutional Government is not depend- 


Scope for growtU 
of constitutional 


ent so much upon what is expressly declared 
to be constitutional rights as upon what is 


conventions silently built up in the form of consti- 


tutional conventions. The Eules now promulgated 


place the Legislative Councils of British India in a 
position very much worse than that of the Eeichstag 
in Germany. The theory of the German Constitution 
is that the Eeichstag should control expenditure. In actual 


practice, the Executive has acted several times in defiance of 
the Eeichstag, but the apology which the Government has, 


soon or late, to make for such unconstitutional action is really 


the best guarantee for the people’s right. The King of Prussia 
once carried out a reorganisation of the army in spite of the 
refusal of the legislature to make an appropriation for the pur- 
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pose. But four years later, he admitted the uneonstitutionality 
of his act, begged the pcardon of the legislature and requested 
them to legalise his procedure. In India, the legislature has 
not the power to refuse an appropriation, legally; it can only 
make a recommendation to the Executive in the form of a 
resolution that certain expenditure need not l)e incurred. Of 
course, the Executive may accept this recommendation or not 
in its discretion. But it is bound to make an explanation as 
to why a lesolution has not been accepted. The necessity 
imposed by the Eules for making this explanation is a great 
moial weapon in the hands of the Eegislatures, capable of being 
wielded with great effect, if only the resolutions which neces- 
sitate the apology aie such as cannot admit of being explained 
away. 

The rules which have been provided for the discussion of 

The Procedure re Provincial Budgets in the Provincial Legis- 
Provinoial Budgets Coutieils are somewhat different in 

respect of the procedure at tlie initial stages of Budget-making.. 
But though designed to allow of more active discussion of 
budget proposals by non-oflicial members, and at an earlier 
stage than' in the case of the Imperial Budget, the actual extent 
of their usefulness has been much smaller. This results 
more or less from the subordinate character of Provincial 
finance itself and from its being but a part of Imperial 
finance. The Provincial Budgets are in fact included in the 
Imperial Budget and have to receive the sanction of the Imperial 
Government before they become executory. The general 
character of Provincial finance has already been indicated in 
the last chapter, but in order to show the extent of freedom of 
discussion permitted in Provincial Councils on Provincial Budget 
It is necessary to reiterate the fundamental conditions on 
which the Provincial financial arrangements are worked. In 
the first place, the Provincial Governments have not the power 
to kvy any additional taxation or remit any extra revenue 
whmh may remain. The prohibition in this case is directly 
derivod from the statutory restrictions imposed by, 
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Parliamentary enactments. In the next place, the Provincial 
Governments possess no borrowing powers and are prohibited 
from raising loans in the open market. This restriction is 
imposed by means of the enactments of the Indian Legisla- 
ture. In the third place, the Provincial Governments have, as 
it were, to bank with the Government of India. In other 
words, all revenues, Provincial and Imperial, are paid into a com- 
mon chest or treasury and all payments are made out of that 
common chest. The custody of this treasury and the manage 
ment of the funds thereof are vested in the Financial Depart- 
ment of the Government of India, over all the provinces alike, 
while the same Department has been invested with the powers 
of checking and auditing the accounts of revenue and expendi- 
ture of all the Governments, Provincial and Imperial. 

It results from this that neither the Provincial Governments 

Their restricted Legislative Councils could exercise 

scope any control over the receipt side of the Bud- 

get, in respect of nearly all the taxation, direct and indirect, and 
in respect of the bulk of their revenues. The functions of the 
Councils, therefore, could not be exercised to any effect or advan- 
tage over the raising of revenues, or over their remission if they 
are over and above the requirements of the Province at any time. 
It is only on the expenditure side that the activities of the Coun- 
cil could be and have been so far expended, but even here the 
scope for effective criticism seems to be strictly limited. 
Though under the present Pules, the draft Budget is placed be- 
fore a Finance Committee appointed by the Council as early as 
January every year and discussed by them informally, the heads 
on which this Committee could give useful assistance by way 
of criticism or suggestion has been narrowed down by rules 
which the Executive Government again could so interpret as to 
bring the powers of the Committee as well as of the Council sub- 
sequently to the narrowest limits. For instance, the Executive 
Government is directed to separate the total amount of ex- 
penditure budgeted for the year under “ allotted ” and un- 
allotted ” heads, much in the same way as the budgets of 
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foreign countries divide the expenditure of the year into “ obli- 
gatory ” and “facultative” expenditure, or as the British 
Budget divides it, into “ the Consolidated Fund charges ” and 
“ the Annual Supply charges.” The rules, however, in India 
enable the Provincial Governments to include under the 
former not only expenditure on existing establishments 
and schemes as in other countries, but also expenditure 
on new schemes “the cost of which is not considerable 
or which the Local Government considers to be of an ab- 
solutely obligatory character.” It would be easily seen that 
this Eule could be so worked as to include all the proposals 
which the Executive Government desires to carry out without 
discussion or question under the “ allotted heads,” as being 
“ of an absolutely obligatory character.” There are besides 
certain other rules based upon principles of general finance, 
the working of which restricts still further the powers of the 
Members of Council to suggest schemes of alternative or 
additional expenditure. Scliemes involving recurring expendi- 
ture it is rightly provided, could only be proposed with due 
regard to the I’ate of growtli of recurring revenues and 
recurring expenditure, but while schemes which the 
Government may desire to put through or place in the 
“ obligatory” list, could be taken outside the operation of 
this rule by previous sanction of the Government of 
India, the extent to which the proposals made by 
non-official members involving recurring is strictly conditioned 
by the operation of this principle. The consequence has been 
that, as a matter of fact, in all the Provincial Budgets pre- 
sented after the new Rules came into force, the amount of this 
unallotted” fundwhich is markedout for attacks or suggestions 
by non-official Members, bears but an insignificant proportion to 
the total expenditure provided in the budget. Moreover, consis- 
tently with the scheme of Provincial Finance, the discussion of 
Revised Financial Statements in a Committee of the whole 
Council which forms the second stage of budget discussion in the 
Provincial Governments, is not to take place on any alteration 
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iff taxation or any new loan or grant, to the Local Govern 
ment, as in the Imperial Conncil, but only on the various 
heads of expenditure in the Statements and on such isolated 
items of revenue as have not come under the statutory pro 


liibitions referred to above. 

The control of expenditure, however, in all Budgets is a 

privilege highly prized in all con- 

value°cf oonteorover stitutional governments, and to this extent 
expenditure budget debates in the Provincial Councils 

under the new Rules have been found to be very useful. They 
have gone, of course, very little towards altering materiaUy the 
actual budget provisions of the Provincial Governments, .'which 
by the prior sanction they have received from the Government 
of India, become virtually settled from the earliest stages, hut 
the criticisms during the debates and discussions on the 
Budget have been valuable in guiding subsequent action 
and in correcting administrative errors connected with these 


expenditure heads. 

Further development in the powers of control of the 
Provincial Councils over the Provincial Budgets appear to be 
more dependent —apart from relaxations in the rigidity ^ of Bie 
present Rules — on the development of financial decentrali'<5ation 
in close connection with Provincial autonomy, of the powers of 
Provincial taxation, of Provincial borrowing and of the power 
of passing Provincial Budgets as annual Legislative measures— 
than tipon any peculiarly financial reforms. 



CHAPTEE XV 

THE NATIVE STATES 


An attempt has been made in the foregoing chapters to give 

a brief account of the machinery of govern- 


‘British India’ and 
‘India’ 


ment and the administrative arrangements 
of ‘ British India’ ix., as the Interpretation 


iVct of 1889 defines it, of “ all those territories and places within 
His Majesty’s dominions which are for the time being governed 
by His Majesty through the Governor- General of India, or 
through any Governor or other officer subordinate to the Gover- 
nor-General of India”. The political system of India, how- 


ever, comprises not merely these territories and places, ])ut 
“ also the territories of any native prince or chief under the 
suzerainty of His Majesty, exercised through the Governor- 
General of India or through any Governor or other officer sub: 
ordinate to the Governor-General of India These, -together 
with “ British India ” proi)er, constitute “ India ” as defined by 
the same statute. “ India ” thus consists of all that 


of the great Indian peninsula which is directly, or indirectly 
under British ride, or. protection. ; That .both these cjiasses of 
territories form part of the British Empire in India ad^m its of wo 
doubt ; but what exactly are the nature and character \ of the 
rights which the British Sovereign exercises in “ British India'h 
and. “ in India exclusive of Britishjndia ” iw the states and 



THE INDIAN CONSTITUTION 



territories of princes under the suzerainty of the British Govern- 
ment in India, is a question which is commonly treated as not 
falling strictly within the scope of discussions on the political and 
administrative institutions of India. In a popular sense, more- 
over, ‘ India ’ also includes certain other countries such as 
Nepa and Bhutan and certain small patches of territory be- 
longing to France and Portugal, which are beyond the legal area 
defined as ‘India’ by the Interpretation Act, but whose relations 
with India are yet a concern of the Foreign Department of the 
Government of India who appoint agents to reside in the 
territories concerned. 


In another view again, it has been maintained that the term 


‘Britisti India’ and 
British Law and 
sovereignty 


British India’ includes only the districts 
subject to British law and not any of the 
Native States. If we take therefore as a 


test the applicability of British law, that is, the statutes of 
Parliament, to bring any area within the sphere of the Indian 
Constitution, it cannot be said that the Native States of India 
form part of that Constitution. The legal sovereignty of Parlia- 
ment implies the unrestricted power of making laws for all terri- 
tories subject to that sovereignty, and it is argued that if Parlia- 
ment possesses not the power to make laws for all persons resi- 
dent within the territories of the Native States and princes of 
India, it follows that the ‘ constituent ’ laws which Parliament 
has from time to time enacted for the Government of his 
Majesty’s Indian territories have no application to the 
territories outside British India, except in reference to extra- 
territorial jurisdiction. Is it then to be assumed from this 
legal phenomenon that the Native States are not subject to 
the sovereignty of the British Crown ? Such a statement 
would promptly be denied by any one who is acquainted with 
the real position of the rulers of these subordinate principalities. 
As was pointed out at the outset of this treatise, the legal 
sovereignty of Parliament is a mere legal conception drawn 
from the doctrine of sovereignty as understood in England, and 
is very different from the political or the actual sovereignty of 
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the United Kingdom over the British Empire. It was seen 
how the political sovereignty of the United Kingdom may be 
said to reside in, the person or body of persons whose will is 
ultimately obeyed by the citkens of the State and, how they 
thus consist of the electors of the United Kingdom with or with- 
out the Crown and the House of Lords as the case may be. Simi- 
larly, in respect of the British Empire overseas, whatever may 
be the legal theory as to the sovereignty of the Bi'itish parlia- 
ment being co-extensive with the prevalence of British law or 
enactments, the actual powers and rights which flow to and 
are exercised by that Sovereign, vary greatly in different parts 
of that Empire. But there is this constant feature present in 
the case of all, that the rights of external sovereignty of the 
Empire outside the United Kingdom and of their rulers and 
Governments have been always recognised in International 
Law as being exercised by His Majesty’s Government — even 
though Parliament may have long ceased to exercise its legis- 
lative powere, and even though the rulers of the states under 
British Imperial sway or protection or alliance, may not ac- 
knowledge in practice the right of Parliament or any subordi- 
nate legislature thereto to exercise the power to make laws for 
them. The dependencies and protectorates which have followed 
the Colonial expansion of the British race in the various conti- 
nents of the world are, many of them, under the sway of Native 
rulers, but are virtually under the control of British agents, 
consuls, administrators or ministers assisted by certain other 

British institutions implanted in them for the purpose of efficient 
government. 


The position of the Native States of India, however, is some- 

Native States and more i^culiar 

British Sovereignty that oi these oi the overseas 

Em pile, and are a resultant of the special 
historical circumstances under which they have survived absorp- 
tion into the territories of British India as such, and have had 
maintained their integrity and position as separate entities for 
civil government within their own areas. But the sovereignty of 
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the British Crown over them i.e., the political sovereignty which 
implies the power of compelling ultimate compliance with the 
will of the superior authority, does undoubtedly reside in His 
Majesty’s Government, in fact as well as in political theory. 
In one of the famous resolutions issued by the Indian Govern- 
ment, this sovereignty has been laid down in clear terms. “ The 
principles of international law ”, declares the resolution of the 
Government of India No. 1700 E, August 21, 1891, '' have no 
bearing upon the relations between the Government of India as 
representing the Queen-Empress on the one hand and the 
Native States under the Sovereignty of Her Majesty on the 
other. The paramount supremacy of the former presupposes 
and implies the subordination of the latter.” 

Starting from this position of unquestioned sovereignty of 

' ' the British Crown, it is easv to see how the 

Native States have t t t 1 x 4. 

iio international ex- Native States of India can have no Inter* 

istence national existence in the comity of nations. 

They can have no separate individuality therein, their own being 
merged in that of the British Government which acts for them 
in all matters in which they have to come in contact with 
Foreign Powers and vice versa. The responsibility for the 
welfare of these subordinate states as to matters of interna- 
tional concern is thus vested in the British Imperial Govern- 
ment. One legal consequence has been that the British Parlia- 
ment aud its subordinate legislatures in India have so far to 
qualify the theory of legal sovereignty on which they usually 
act as to take upon themselves the power to legislate 
for the subjects of these Native princes and states, when 
they reside outside their own territories. It is on this 
principle that the Foreign Jurisdiction Acts and the Orders in 
Councils which have followed them later in England, have 
included the subjects of Native States, under the term ‘ British 
Subjects’. This is defined in those Acts and Orders as includ- 
ing, “ not only British subjects in the proper sense of the word 
but, also any persons in Her Majesty’s protection, and in 
particular, subjects of the several princes and states in India in 
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They have no 
federal nor constitu- 
tional rights and 
obligations 


alliance with Her Majesty residing and being in the parts of 
Africa mentioned in the Order.” The term ‘ foreigner’ is defined 
as meaning ‘ a person whether a native subject of Africa or 
not, who is not a British subject within the meaning of the 
Order.” 

If the relations between the Government of India as the 

paramount power and the Native States as 
subordinate to that power cannot thus be 
deemed international, neither could they be 
deemed to be constitutionah The position of 
the Government of India in relation to the Native States is not 
that of a regular and constitutionally controlling authority 
which exercises by definite constitutional machinery powers of 
supervision over the every-day administration of the States, such 
as obtains in the case of the various Provincial Governments in 
India. On the other hand, the settled policy of the Indian 
Government has been to leave the internal administration of each 
State as fully and freely as possible in the hands of the rulers 
themselves, and to limit interference to cases of gross misrule or 
open rebellion in the states concerned. Nor, again, would we be 
justified in treating the ties between the Government of India and 
these Native States, as they are resting at the present time on 
any federal basis, meaning thereby the existence of a defined sove- 
reign authority in the Imperial Government to deal with specified 
or unspecified common affairs of the entire joint state of India. It 
is true no doubt, that the Imperial Government undertakes the 
common defence of the Empire and the Native States to some ex- 
tent contribute towards the maintenance of the common Military 
forces necessary for the purpose. It is true also that the foreign 
affairs of Native States are entirely in the hands of the Govern- 
ment of India, but there is very little else of common interests 
which have to be dealt with by the Imperial Government and 
there is certainly no common organization representative of 
the interests of the States and the British territories, which 
might be supposed to be charged with the administration of 

Oommon affairs, federalism, jt inay be repeated here again 

m . ■ r ^ j 
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implies the existence of two inconsistent ideas simul- 
taneously in operation — namely in a common political entity-, 
the desire for unity, and the desire for separation and existence 
as. separate entities of the part States. The Native States 
have so far not accepted nor have they been found to exhibit 
any desire to join, a common organisation calculated to pro- 
mote national unity, while the maintenance of their integrity 
is so much their most anxious concern that the slightest in- 
terference of the paramount power in the internal affairs of 
these states even by way of advice is jealously opposed. 

In a treatise like the present, it is unnecessary to discuss 
Difficulty of defi- expression would correctly convey 

ning tlieir relations the true relations of the Native States to 
by a sin^^le term paramount authority of the British 

Government in India, so long as the nature of that relation is' 
properly apprehended. To call the states “Our Indian Protec- 
torate”, as Sir Louis Tupper has done, may not be satisfactory 
as it reminds people of the semi-civilized regions in the African 
Continent now under British control or influence. To call them 
again Feudatory States is to import a notion of territorial 
relationship which existed in the Europe of the middle- ages, to 
which the position of the protected princes does not afford any 
close parallel. The best thing seems to be to understand 
the various ties that unite, and the diverse circumstances 
that separate, these states in the general scheme 
of the Indian Constitution. As the “ Imperial Gazetteer 
of India” puts it, “the Native States consist of territories 
in India not being within His Majesty’s' dominions, 
yet under his suzerainty — which in the case of 175 
States including those of the greatest importance, is exercised 
by the Supreme Government and in the case of the remainder 
numbering about 500, is entrusted to the Provincial Goyern- 
ments.” The exercise of suzerainty by the paramount power of 
the British Government is thus the tie which primarily unites' 
while the exercise of separate dominion is the circumsttoce 
y^hich primarily separates the Native States, This exercise -of 
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separate dominion, however, is not equivalent to the exercise of 
sovereignty, as it is understood in political science, and in decid- 
ing the status of Native States, the extent to which sovereign 
rights are exercised by them is a material factor in deciding the 
question as to whether they are separate entities invested with 
the power to exercise dominion within the territories under 
them or not. 

It has long been recognised that the pure Austinian con*^ 

Native States ception of sovereignty — that there must 

^nd the Doctrine of exist in every community which has advan- 
Sovereignty 

ced beyond the savage and pastoral 
stage, some determinate person or body of persons whom 
the members of the state habitually obey and who 
does not obey habitually any one else, and that such 
community only is to be called an independent political 
community and such person only whom they so obey its 
sovereign — is not of as wide an application as vras once sought 
to be given to it by British political thinkers. Nevertheless, it 
is generally true that every state, whether composite or simple, 
should usually possess a government whose power is theoritical- 
iy at least unlimited and is only restrained, so far as this is 
effective, by the prevalent moral opinion of the community. 
The question then where supreme political power resides in a 
state is one which, as Professor Sidgewick points out, it is most 
important to ask with regard to any political society, but it is 
a question to which* any simple general answer is liable to be 
misleading. • In the -first Chapter of this bock, in dealing with 
the question of sovereignty in British - India, the convenient 
hypothesis was accepted, of what Professor Sidgewick calls the 
device of Professor Dicey, and the term 'sovereignty was given 
a dual application, by distinguishing legal sovereignty’ from 
political sovereignty’. It was laid down th^t while the legal 

India vested, in the British Parlia- 
rnenti its political s inight be deemed to rest 

with the Ministers of the King for the time being .chosen by 
tka electorsmi Gxeat Britain; If; we- seek, , .fiowe yer, to apply 
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this theory of sovereignty to the Native States of India, it is 
found that even the device of distinguishing legal from political 
sovereignty is not sufficient. The questions, what are the attri- 
butes of sovereignty and whether all of them are comprised in 
the mere unlimited power of law — making which any state 
might possess irrespective of its dependence upon another 
government for its protection from external danger or internal 
disorder— raise an issue which serves to show that pure legal 
theory does not always conform to facts. 


The question, then, as to how far the Native States of 

y]iared^^^^S^*Na.tive should be deemed as independent 

States political communities in the eye of British 

law, is distinct from how far they are dependent for their exist- 
ence and progress in actual practice upon the suzerainty which 
'to a greater or less degree the British power in India exercises 
over them. Sir Courtenay Ilbert in his “ Government of 
India ” seeks to connect the two by adopting the view of Sir 
Henry Maine in one of his minutes written while he was 
Law-Member of the Government of India, which was as 
follows 

“ The mode or degree in which sovereignty is distributed between 
the British Goveniment and any given Native State is ahvays a ques- 
tion of fact, which has to be separately decided in each case and to 
which no general rules apply. In the more considerable instances, 
there is always some treaty, engagement or sunnud to guide us to a 
conclusion, and then the only question which remains is, what has be- 
.c.o.me of the sovereign rights which are not mentioned in the Convention? 
Did the British Government reserve them to itself, or did it intend to 
leave the Native Power in the enjoyment of them? In the case of 
Kattywar, the few ambiguous documents which bear on the matter 
seem to me to point to no certain result, and I consider that the distri- 
bution of the sovereignty can only be collected from the de facto reL- 
tibns of these States with the British Government, from the course 
of action whidh has been followed by this Government towards them. 
Though we have to interpret this evidence ourselves, it is- in itself per- 
fectly legitimate. 

■ ' ■ It appears td me, therefore^ .that- tlie Kattywar States have, been 
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permitted to enjoy several sovereign rights, of which the principal—and 
it is a well-known right of sovereignty— is immunity from foreign laws. 
Their chiefs have also been allowed to exercise (within limits) civil and 
criminal jurisdiction and several of them have been in the exercise of a 
very marked (though minor) sovereign right—the right to coin money. 
But far the largest part of the sovereignty has obviously resided in 
practice with the British Government, and among the rights which it 
has exercised appears to me to be an almost unlimited right of inter- 
ference for the better order of the States. I mean that, if the inter- 
ferences which have already taken place be referred to principles, those 
principles would justify any amount of interposition, so long as we in- 
terpose in good faith for the advantage of the chiefs and people of 
Eattywar, and so long as we do not disturb the only unqualified 
sovereign right which these States appear to possess — the right to 
immunity from foreign laws.” 


The proportions, therefore, in which Sovereignty in Native 

Nature of Semi- is divided between the British 

sovereignty in Government and the ruler of each Native 

. State, differ greatly according to the history 

and importance of each and are regulated partly by treaties 
or less formal engagements, partly by sannads or char- 
ters and partly by usage. “ The maximum of sovereignty 
enjoyed by any of their rulers is represented by a prince like 
the Nizam of Hyderabad who coins money, taxes his sub- 
jects and inflicts capital punishment without appeal. The 
minimum of sovereignty is represented by the lord of a few 
acres in Kathiawar who enjoys immunity from British 
taxation and exercises some shadow of judicial authority. 


It has been the deliberate policy of the British Govern- 
ment since the days of the Great Mutiny not to attempt to 
absorb the rights of dominion in the states into the rights of 
ultimate sovereignty possessed by the paramount power, and the 
result has been the maintenance and existence of these semi- 
sovereign states under peculiar conditions. To attempt to des- 
cribe this relationship in -the language of political science, m 
deduced from Western institutions has been a matter Pf mrfck 
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difficulty and Sir William Lee- Warner, himself a higher autho- 
rity on, this subject, has discussed the whole question in a lumi- 
nous- chapter at the end of the latest edition of his book on the 
“Native States of India.” He arrives at the conclusion that these 
States should properly be termed semi-sovereigns, for, through 
generally speaking, they have no independent existence in inter- 
national law, yet they possess the right of immunity from 
foreign laws whether enacted by the Indian Legislatures or the 
British Parliament. Such a division of sovereignty, he says, 
is now recognised in respect of the Ionian Islands whose present 
international position is safeguarded by an arrangement sanc- 
tioned by the European powers in lS75f^ He also pleads that 


tke Convention signed at Paris on the 5tli of November 1-815, it 
was provided thattbe Ionian Islands should form “ a single, free, and 
independent state under the denomination of the United States of the 


Ionian Islands.” By Article 11 the State was placed “under the immediate 
and exclusive protection” of the King of Great Britain and Ireland. By 
the next article the appointment of a Lord High Commissioner was pro- 
vided for, to enable the King “ to employ a particular solicitude with 
regard to the legislation and the general administration of these States”. 
The next Article dealt with the preparation of a new. constitutional 
charter. By Article V the “ rights inherent in the said protection” were 
explained as giving His Britanic Majesty “the right to occupy the 
fortresses and places of these States, and to maintain garrisons in the 
. same. The Military force of the said United States shall also be under 
the orders of the Commander- in-Chief of the troops of His Majesty.” 
The next Article dealt with the payment of the British garrison by the 
.Goveriimentlof the United States, Article VII introduced an element of 
contrast <1 The trading flag of the United States of the Ionian Islands 
shall be ackno\vledged by all the Contracting Parties as the flag of a free 
and independent state. The colours were then described, and the Article 
proceeded ; None* but commercial agents or Consuls, charged solely 
with the carrying on commercial relations, and subject to the regulations 
to which commercial agents or consuls are subject in their indepeiident 
states, shall be accredited to the United States of the Ionian Islands 


The Constitutional Charter amplified the “ Artiole" just ' quoted' by lor- 
bidding subjects of the United States- of the Ionian Islands from acting 
-as aonsuls.or Vice-Consuls of-Poreign powers. British Axsnsu-lar' prdte^^ 
assured^to. ■BubjectB;:0f;the .^es on all ports.: mm:mm 
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the possession of attributes of semi-sovereignty which past 
policy and engagements have secured these states, should be 
rigorously respected and continued as if they were of such 
validity- as international understandings, though strictly 
speaking international law will be inapplicable to them. 

It would thus be seen that Sir William Lee-Warner 


Semi-Sovereignty 
and Self-Govern- 
ment 


desires to put the Native States of India.' 
in a position higher than that of the self- 
governing colonies of the British Empire. 


Legally speaking, the powers of self-government which the 


latter possess rest merely upon a constitutional convention or 
upon the implied understanding that -the British Parliament, 
whose legal sovereignty is unquestioned, as well as its executive, 
ought not to interfere with the affairs of the provinces or 
Colonies to which self-governing organs have been granted for 
conducting their own affairs ; whereas, as Sir William Lee- 
Warner points out, the powers of internal self-government 
possessed by the bulk of the Native States it based upon 
the solemn assurances, express treaties and agreements as well 
as past traditions and uniform i)olicy. He would therefore 
describe the Native States as semi-sovereignties rather 

laid down for the approval of the appointments of all foreign, agents and, 
consuls. Vessels sailing under the Ionian flag wore to carry the pass of 
the Lord High Gommissioner, while other sections dealt with the national 
colours and the nationalization of foreign subjects. It may be admitted’ 
that although the sovereign attribute of free and uncontrolled agency in 
external relations was wanting to the Ionian states, still here was a 
share of diplomatic life left to them in the reception of commercial agents. 
But in all other respects, such as their deprivation of rights of war, their 
exclusive protection by Great Britain and the particular solicitude over 
their administration with which the British power was entrusted, they 
present a very maked parallel to the relations which in the present day, 
subsist between the Government of India and the dependent Protected 
states. The precision of modern writers and jurists would not perhaps 
have tolerated the insertion in the Convention of the phrase, independent,, 
hut thke are many who still do not hesitate to describe the Ionian 
Islands, under the Gonvention of 1815, as semi-sovereignties”. [Sir W. 
Lee-Warner^s JIative States ef India ( 1910) Macmillan d? Co..] 
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than as self-governing units. It would, however, be- an 
error to go away with the impression that because the legal and 
political status of the Native States as regards autonomy is 
higher than that of the self-governing colonies, their standard of 
administration is necessarily higher than those of the latter or 
that those free institutions and constitutional principles which 
have gained for the colonies their rights of self-government are 
necessarily operative in the constitutions and administrative 
machinery of the Native States. There are about 700 of these 
Native States varying very much in extent, in the powers of 
their rulers, in the advancement of their people, and in the 
organisation of their institutions. It would be indeed not a 
particularly profitable task to attempt to classify their adminis- 
trative arrangements and to deduce the characteristics of the 
Native States’ administration in general, because there are not 
only no such general principles guiding noticeable, but such 
principles as do exist are of so variable and, so insular a charac- 
ter as would not lend themselves to systematic treatment. 
After all, the institutions of Native States are dependent on the 
personality of the ruler on whom rests the responsibility for 
the good administration of each state, whatever machinery, 
democratic or bureaucratic, may have been established under 
him. It is to him that the Government of India look for the 
proper and efficient government of the peoples under him. Erom 
the point of view of the Indian Constitution, therefore the 
administration of a Native State, is the administration of a 
Native ruler or a prince- —and not that of a system or scheme 
of administrative machinery or of political institutions, 
popular or otherwise — which is dependent for its success 
upon the laws and regulations by which they are constituted 
and upon the degree of supervision which is exercised by the 
authorities legally constituted to discharge that task. 

It is, however, necessary within the limits afforded in this 
introductory study, to refer to a few general features that are 
essentially associated with the political and administrative organi- 
sation of Native States, atfleast for illustrating tho differences 
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iri the constitutiiorial iirineiple which govern them as against 
those which govern the political system established in British 


India. 


Generally speaking, all the attributes of internal sovereignty 

Will of the Ruler I)ossessed by the rulers of the major 

IS tlie soui;ce of nil Native ‘States and these for the most part 

Sovereign Power . ^ . r 

comprise the functions of Legislation and 

of .executive and judicial administration. The functions of ex- 
ternal defence, of military organisation and of foreign relations 
lie beyond the scope of their partial sovereignty. In respect of 
the functions of internal sovereignty, the one guiding principle 
which distinguishes the rule of Native States from that of all 
the provinces in British India, is that the will of the Sovereign 
is the source of all the power within the State. The Sovereign is 
no doubt individually responsible to the suzerain power for the 
govermlient of his country, but towards his own people there 
is no relation of constitutional responsibility which he bears. 
It must necessarily follow^ from this that there can be no 


formal limitations, arising out of any constitutional checks, 
on the powder of the ruler in a Native State in the government 
of his subjects, and this applies to all the various functions of 
government comprised in the exercise of legislative, executive 
and judicial powders. Whatever, therefore, of administrative 
machinery in the discharge of these functions may be firmly 
established in the Native States, they rest solely on the will and 
sufferance of the ruler concerned, and only as a means of assist- 
ing him in the exercise of powders wdiich are absolutely vested in 
him. In the discharge of legislative functions, there are no doubt 
legislative counciis or assemblies established in some of the more 
advanced Native States, but their poww is strictly a delegated 
one from the hands of the Native ruler, and a concurrent power 
to legislate by the direct Proclamation of the ruler himself 
wdthout resort to the Council, has not only been uniformly re- 
served in these States, but has frequently been exercised. 
Similaily, in the discharge of executive functions, the ruler is 
necessarily assisted by a chief minister commonly called the 
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Dewan. He is the head of the executive administration and 
eondiicts the same under the control of the Chief or Euler. In 
certain States, the Dewan and certain other ministers are often 
foriiied into a Counci] of State or Executive Council who deli- 
berate upon the more important questions of administra- 
tive policy. But the relation of neither the Dewan 
nor the Council towards the Chief and towards each 
other could be deemed to be of a constitutional character, 
SO that the powers of either may be deducible from a specific 
document or instrument embodying their relative rights and 
duties or from any constitutional condentions. In other words, 
no Native State could be described as possessing a Constitution 
as such, because whatever actual constitutional machinery 
they possess, is dependent for its existence and continuance 
entirel^^ on the will of the Native Euler and also in some cases 
on that of the Suzerain power. 

The guarantee for good government in a Native State is 


Personal Rule 
and Constitutional 
limitations 


thus dependent on the personal desire, initia- 
tive and enterprise of the Euler in question 5 
and the only means of influencing his per- 


sonal temperament in the various Native States towards effi- 
cient progress in their internal administration at present 
lies in the generality of cases, in the choice of a competent 
Minister to guide him, and the advice of a not too 
meddlesome Eesident. The concentration of Executive 


authority over all departments in a Native State in the 
hands of a single high official is, however, as the Govern- 
ment of India pointed out in a famous Despatch, known by ex- 
perience to be attended with risks and disadvantages. 
On the other hand, unless the ordinary and every day business 
of a State can be regularly referred to and supervised by one 
superior Minister, it has been found to be difficult, especially 
in India, to maintain expedition, efliciency and uniformity 
in the administration At the same time, the presence of a 


Resident and his interference, however useful in the case of a 
self-wnlled and perverse ruler, has uniformly been found to be 
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more productive of evil than good and to be directly antagonistic 
to the pursuit of the primary principle which the existence 
of these Native States and the maintenance of their integrity 
involves. Sir William Ijee W^arner has pointed out in his 
book how a policy of interference in the name of good 
government on the part of the suzerain power and its agents 
inevitably leads to the policy of annexation and how a policy 
of complete non-interference also necessarily leaves the 
people of the States in question without any guarantees for 
good government and progressive administration, except in the 
event of gross misrule or open rebellion. Attempts have been 
made to adopt the rule of a golden mean, between these two, 
but it has been difficult to maintain it in all cases with success. 

One solution for such a state of things obviously lies, 
Formal Instru- Sir William himself in a recent lecture 

ments of Govern- London admitted, in the direction of the 
ment could provide i i . 

no constitutional growth ot a healthy public opinion within 

each State, accompanied by the mainten- 
ance of an independent local Press, and the education of the 
people themselves to take a part as well as an intelligent in- 
terest in their own affairs. Another solution, which has been 
tried in the case of Mysore, is an attempt “ to embody in 
a formal instrument certain cardinal principles of good 
government which the ruler of the State before assuming his 
office might be required to observe as a condition of his inves- 
titure with the full powers of the State, and to prevent the 
possibility of their impugnment in the future.” Such a formal 
instrument, however, could only be brought into existence 
when, as in the case of Mysore, the territories in the posses- 
sion of the British come to be handed over into the hands of a 
Native ruler — whetlier after a period of minority during which 
tlie administration is vested in tlie Britisli Governnieiit or after 
a, period of se(iuestratioa owing to previous rniiladniinistration. 
Tliese contingencies cannot lie expected to occur so that 
advantage may be taken of them, nor could it be said that 
such a procedure by itself would serve the purpose of bringing 
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up the standard of government in Native States and placing 
it on the right lines of future progress. In the case of 
Mysore, while the Instrument of Government laid down certain 
by no means cardinal principles of good government,’ as 
it professed to do the intrinsic ditliculties of prescribing a cut 
and dry constitution for the observance of a Native Sovereign, 
whose powers in theory at least were unlimited, were sought 
to be got over by complicated arrangements in which it was 
sought to distribute power and responsibility between the Buler, 
the Dewan and a Council, and a Resident at the instance 
of the suzerain power with a general right to advise. 
It was taken as a fundamental condition that it is neces- 
sary to maintain the dignity and comparative independence of 
the Maharajah, by reserving to him personally some substan- 
tial share in the actual administration of the affairs of his 
State, but this consideration w-as sought to be subordinated to 
the still more essential necessity of providing beforehand 
some positive guarantees and checks against the consequences 
which would follow a serious misuse of the chief’s power. While 
the executive authority therefore, was concentrated in the 
hands of the Dewan or the chief executive minister in order to 
secure vigour and expedition, it was also sought to minimise 
the risks of such a concentration of power in the hands of a 
single official by surrounding the Maharajah with counsellors 
and high officials of known alhlity and experience. 

The consequences expected from this arrangement were that 

Nor the establish- exercise 

ment of a Council would come to be restricted by certain rules 

of business which will lay down wdiat 
matters he can decide himself as the immediate directing head of 
the departments and what must be reserved for consideration in 
Council, It was lioped tliat tlie administration would thus 
be based upon that broad principle laid down by the Govern- 
ment ol India that in order to guard against chronic rnisrule 
and to obviate tlie necessity of frequent and arbitrary 
interposition by the Supreme Government, it is expedient to 
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avail oui’selves of every opporkuiity of placing some reason- 
able limitations upon the personal power of the ruler or of the 
minister to w'hom the administration may be entrusted.” 

Mysore has progressed and come into line with British 

Popular coiurol of administration and in some 

the only feasible respects is ahead of it at the present day • 

but it cannot be said that it is because of 
the complicated administrative machinery thus set up or of 
any consequent constitutional limitations which have been 
evolved in the government of its people. Shortly after this 
Eendition, the statesman who first became Dewan of Mysore, 
Mr. Eaiiga Oharlu, made the first etforts to add to this 
mechanism the only .really efMcient portion of constitutional 
machinery in all countries that could in time provide a 
permanent guarantee for good government — consisting in the 
creation of an organ for the representation of the wishes of 
the people themselves in the government of their country. 
Tlie Eepresentative Assembly whicli was brought into 
existence by liim was full of promise for the future 
of constitutional government in Native States and lias 
been, imitated elsewhere, in Travancore and Puducottah, 
and quite recently in Bikanir ; but the successors of .Dewan 
Eanga Oharlu had not the genius to develop it as part 
of the constitutional fabric of the Native States and it 
has been allowed to continue as it started— a mere assembly 
of representatives to put forth grievances, with no power 
of diiect and effective criticism and with little organisation 
to make their common opinions, wishes and wants felt 
upon the rulers or their ministers. The absence of etiorts 
to develop this part of the experiment made in Mysore, 
along with tliat wliich arose witli tlie Instrument of Transfer, 
has thrown liaclc the administration into tlie position wliich liy 
the very nature oi tlie constitutional relation wliicli tlie Eulei* 
bears to tlie suzerain power, it is hound to assume. Tlie Council 
wdiich was estalilished to infiuence the personal tempera^ 
ment of the sovereign and check the misuse of power on 
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the part of the Minister as the chief executive head in Mysore, 
has not been the success which it was hoped it would become. 
The Council has no doubt been useful as an advisory body, but 
it has otherwise proved, as indeed it was bound to, a failure as 
an effective part of the constitutional machinery of the State. 
At the time when administrative arrangements were re- 
vised in Mysore in 1895 owing to the untimely death 
of the late Maharaja, the Government of India had 
to recognise the fact, as they put it, that owing to 
various causes the then existing Mysore Council failed 
as a corporate body to assume that position in the ad- 
ministration which it was intended to occupy. It was 
found that the Council had indeed been little better than a 
nonentity, and the necessity was therefore considered “ of re- 
verting to some approved form of the original model of an 
Executive Council with defined functions which should be 
something more than a body of councillors to be consulted at 
will and whose opinions carry no weight, without however 
weakening the legitimate authority of the Dewan and inter- 
fering with that vigour and promptitude which is necessary for 
the despatch of business ”. Arrangements were therefore made 
to constitute a Council of three members with the Dewan as 


President, the three nominated officers being no longer ex-ojjicio, 
but whole-time members, appointed for a term and placed 
generally in charge of important departments of administration 
under the control of the Dewan. Eules of business were framed 
for the re-constituted Council and much ingenuity was exercis- 
ed in strengthening the power of the Council without weaken- 
ing the authority or responsibility of the Dewan. 


The subsequent experience of this abortive attempt at 


Council Govern- 
ment not compati- 
ble witli personal 
Rule 


Council-Government in a Native State is 
fairly well-known to all who are conver- 
sant with the inner working of the admini- 
strative system in Mysore. Those who 


desired to temper the power and influence of an overpowerful 
or masterful Dewan committed the initial error of ignoring 
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that the source of that power really lay in the absolute autho- 
rity of the Euler himself wliose trusted minister he becomes. 
The inherent inconsistency between maintaining to the full the 
responsibility of a ruler who always acts througii a chief 
minister of Iris choice, and giving responsible power to a Coun- 
cil which is to administer the affairs of the State, was not 
sufficiently realised when the experiment was started in 
Mysore. As a matter of fact, neither a Council, nor a 
Dewan for that matter, could wield power except to the extent 
delegated or the latitude allow^ed to them, by a ruler himself ; 
and neither a Council nor a Dewan could exei’cise it, if a 
ruler choses to govern as well as to reign, liimself — with or 
without the chief minister or council, thougli necessarily with 
some adviser or other belonging to liis establishment or to 
that of the Eesideiit. As one of the distinguished statesmen of 
Mysore seems to have observed truly, ' analogies drawn from 
the constitution of Council Governments in the Presidencies 
of British India are misleading when applied to a state of 
limited dimensions undei; a Native Sovereign with unlimited 
powers.’ 

It is this cardinal fact which makes it superfluous to consi- 

Gonsoquences of detail the mechanism of government 

Personal Rule ill the Native States. Cynics and reaction- 

aries no doubt might take advantage of this and harp upon 
retrograde standards of Native rule, noticeable here and 
there, but it cannot be gainsaid that whatever functions, 
executive or legislative, may lie entrusted to Councils and 
assemblies, they go only so far and no furtlier as the 
Native ruler may choose to allow them to exercise. This 
is why it is that, tliough, legislative and executive councils 
may exist, the personal factor of the ruler himself in Native 
States is in standing contrast with the impersonal and l)ureau- 
cratic system as established in British India. Since the ruler^s 
power of law-making is unlimited, one essential constitutional 
principle, implied in the rule of Law, is of but limited applica- 
tion, and is found only in the more advanced States, The 
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province of executive interference with the rigiits and liberties 
of su].)jects is also thus theoretically unlimited. At the same 
time, the possibilities of personal and sympathetic rule, accompa- 
nied by benevolent reforms and progressive measures tending to 
the amelioration of the people, are so much greater within the 
limits of such defined territories as Native States, where the vene- 


ration of the person of tlie ruler plays a no unimportant part in 
the attitude of the people towards the Government. It has thus 
happened that some most interesting experiments in adminis- 
trative, educational and social reforms have started and have pro- 
gressed in Native States — though not to the extent which one 
could wish for in the circumstances — which in British 
India the Government feels too alien and neutral to commit 
itself to. Similarly, the limitations which a subjection 

to the common suzerain imposes in the face of rapid admini- 
strative reforms in advance of British Indian standards, 
though by no means apparent, are none the less real and 
could not be ignored in judging of the compara- 

tive results of administration in British India and 
in the more progressive Native States. There are, be- 
sides, more concrete limitations and somes obstacles 
imposed in the way of Native States in respect of internal 
administration which it is neither necessary nor expedient to 


discuss in the present treatise. 

The specific rights and functions which the British Indian 

Intervention of Government exercises as the Suzerain 
Suzerain power power varies greatly from State to State, 

but certain rights are fairly common and well-established : 
The first of them is the right of intervention in cases of gross 


misrule ; but what amounts to gross misrule has not been 
definitely laid down, though easily understood. There are 
also other rights of intervention expressly ascertained and 
reserved by treaties, while there is a further large field 
of intervention entirely undefined and bound by no treaties, 
but dependent on the general obligations which suzerainty 
and subjection are interpreted to involve, It varies with the 
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personal temperaments and policies of the rulers and the 
Viceroys, as well as of the Eesidents and tlie Foreign 
Office officials from time to time. One important branch of 
this aspect of intervention or interference is that connected 
with the rights and obligations of European British subjects in 
Native States and the exercise of jurisdiction over them. 
The method by which intervention of this kind is effected is 
through the Eesidency and the Political Department and the 
pressure exercised through them has not unoften ])een found 
irresistible. 


We may, however, leave these political puzzles as beyond 

the range of students of institutions 

intervention— gross conime ourselves to the constitutional 

misrule and open theory on which the right of interfer- 
hostility 

ence in the interests of good government 
is based. The depositions and annexations, the renditions and 
restorations in the past political history of India have 
evolved a few principles which Sir William Lee- Warner has 
dealt with in his authoritative book. The relationship of the 
Native Euler is treated as one of subordination and acts of 


hostility on the part of the Native rulers towards the British 
Government are treated not as acts of war, but 
as acts of disloyalty or rebellion. In the proclamation con- 
nected with the deposition of Mulhar Eao Gaekwar in 1867, it 
was stated: — “Whereas to instigate such attempt to poison the 
Eesidont would be a high crime against Her Majesty the 
Queen and a breach of the condition of loyalty to the 
Crown under which Mulhar Eao Gaekwar is recognized as the 
ruler of the Baroda State, and moreover such an attempt would 
be an act of hostility against the British Government.” In the 
later case which arose out of the troubles in Manipur in 1891, 
the rebellion of the chief was treated in an even more drastic 
form, though the Manipur State claimed theoretically to more 
independence than Baroda did. The principles established by 
the Manipur case were, according to Sir William Lee- Warner: — 
“The repudiation by the Government of India of the applica- 
dl 
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tion of the international law to the protected States ; the asser- 
tion of the right to settle successions and to intervene in cases 
of rebellion against a chief ; the doctrine that resistance 
to Imperial orders constituted an act of rebellion ; and 
the right of the paramount power to inflict capital punish- 
ment on those who had put to death its agents while discharg- 
ing the lawful duty imposed on them. In the exercise of their 
high prerogatives the Government of India in Manipur as in 
other protected States have exercised what they have claimed 
as the unquestioned right to remove by administrative order 
any person whose presence in the State may seem objectionable, 
and the rule was therefore laid down that ‘ any armed and vio- 
lent resistence to the arrest of such person was an act of rebel- 
lion and can no more be justified by a plea of self-defence than 
the resistence to a police officer armed with a Magistrate’s 
warrant in British India.’ The trial of the Manipur chief was 
made by a special commission and the conviction and sentence 
of hanging were carried out by the executive orders of . the 
Government of India.” 

It would thus be seen that this theoretically unlimited 

• , , power of interference on the part of the 

Conclusion 

Suzerain power, with the rights or liberties 
of subjects of Native States, coupled with the unlimited power 
on the part of the ruler himself as against his subjects, would 
seem to diminish appreciably the extent of that guarantee 
for the civil rights of citizens which is found to exist in 
British India and is enforceable at the instance of the 
Courts in the execution of that rule of Law’' which is a funda- 
mental characteristic of British institutions. To some extent, 
the maintenance of the integrity of the Native States has 
involved the retention of a substantial power of government in 
the hands of the ruler whose arrangements for the exercise 
thereof are in consequence not subject to any regular and con- 
stitutional control exercised from above by the Suzerain power. 
At the same time, it has in consequence involved a power of 
arbitrary interference, under circumstances which might at any 
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time be created, on the part of the Suzerain power. It is not 
our province here to discuss whether a political system 
so uncertain and undefined, needs to be replaced by more for- 
mal and constitutional arrangements, made and secured by a 
common Imperial Constitution which might begin, for instance, 
by the formation of an Imperial Council of States as was once 
seriously projected ; nor is it of any practical importance to 
discuss whether the evolution of the entire political system 
established in India consisting of the provinces of British India 
and the Native States, could be consciously guided in the 
direction of the growth of an Imperial Constitution. It is 


sufficient to say that if progress is going to be achieved 
future, it will involve the exercise of statesmanship) of 


in the 
a high 


order. 


and it is fruitless to attemp)t to forecast the future at 


this stage. 




CHAPTER XVI 

CONCLUSION 


The introductory study which has been made in the 


The Reforms and 
Parliamenfcarv Go- 
vernment 


foregoing chapters hardly pretends either 
to exactness or thoroughness, but is only 
intended as a means of directing attention to 


the systematic study of the Indian Constitutional system, now 
being enlarged and developed on the lines of Western institu- 


tions. It would, of course, be the height of folly to imagine 
that the steps now taken lead, or are likely to lead, in the im- 


mediate future to Parliamentary Government, in the sense in 
which it is understood in Europe. Lord Morley, at any rate, 
disclaimed any such intention in the initiation of the 


reforms with which Lord Min to ’s and 


his name 


will for 


ever be associated. In the course of a speech, in 1909, in 
the House of Lords, he observed : “ If I know that my days, 

either official or corporeal, were twenty times longer than they 
are likely to be, I shall be sorry to set out for the goal of a 
Barliamentary system in India. The Parliamentary system in 
India is not the goal to which I for one moment aspire. ” It 
seems, however, to be necessary, in view of misconceptions 
which have prevailed as to this statement of Lord Morley, to 
have a clear idea of what he has termed the ‘ Parliamentary 
system’. It is easy to show from Lord Morley’s other 
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speeches in regard to Indian Eeforms that what he has said 
is not to be understood as meaning either that he disfa vours 
the development of representative government or is against 
the j^iadnal concession of self-governing powers to the people 
of India in theii own country. The words ‘ Parliamentary 
s> stem seem to the present writer to have a special significance 
and are not merely equivalent to ‘ popular government 
Pepiesentative government, for instance, of one kind or another 
exists at this movement in most Western countries as well as 
in all countries which have come within the influence of 
Luropean ideas. As one writer has put it : There are few 
civilised States in which legislative power is not exercised by a 
wholly, or partially, elective body of a more or less popular orre- 
presentati've character. Pepresentative Government, however, 
does not mean everywhere one and the same thing. It exhibits 
or tends to exhibit, according to him, two different forms or 


t^'pes which aie discriminated from each other by the differ- 
ences oi the relation between the executive and the legislature. 
Under the one form of representative government, the legisla- 
ture or, it may be, the elective portion thereof, appoints and 
dismisses the executive wdrich under these circumstances is, in 
general, chosen from among the members of the legislative 
body. Such an executive may appropriately be termed a 
'Parliamentary executive.’ Under the other form of repre- 
sentative government, the executive, whether it bean Emperor 
and his Ministers, or a President and his Cabinet, is not 
appointed by the legislature. Such an executive may appro- 
priately be termed a ' non-parliamentary executive’.”'^ 


If Lord IMorley s words are taken in the above significance, 


Lord Morley and plain that a parliamentary system of 

John Bright government for India is a goal to which 

neither Lord Morley nor anybody who has given more than a 
superficial consideration to the Indian political problem can 
aspire in the present state of things. What probably was 
meant by Lord Morley in the above wmrds — and what possibly 


Dicey’s Law of the Constitution, pp. 411-412. 
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was in iiis mind when he Initiated the reforms — as to the 
political tendencies which they may foster are exjDlained by 
what he said in his Budget speech in January 1908, in the 
House of Commons. He then said : — 

'* Mr. Bright was. I believe, on the right track at the time in 1858 
when the Gm^ernment of India was transferred to the Crown ; but I 
do not think lie was a man very much for Imperial Dumas. (Laughter.) 
He was not in favour universal s average — he was ratber old-fashioned 
“(Laughter) but Mr. Bright^ proposal was perfectly different from 
tliat of my honourable friend. Sir Henry Maine and otliers wlio had 
been concerned with Indian affairs came to the conclusion that Islw 
Bright's idea was riglu—that to put one main a Viceroy, assisted as he 
might 'be with an effective Executive Council in eliarge of such an 
area as India and its oOO millions of population, with all its different 
races, creeds, modes of thought, was to put on one man's shoulder a 
load w'hicli no man. of whatever powers, however gigantic they 
might be could be e.xpected effectively to deal with (Hear, 
hear.) My hon ble friend and others who sometimes favour me 
\\ith criticisms in tlie same sense seem to suggest that I am a false 
brother, that I do not know what Liberalism is. I think I do, and I 
will even say that I do not think I liave anything to learn of the prin- 
ciples or maxims, aye or of the practice of Liberal doctrines, even from 
^ ^ ^ ^ f 1 1 e d . You liave got to look at the whole mass of the 

great difficulties and perplexing problems connected with India from a 
commonseiise plane and it is not commonseiise. if I may sav so without 
discourtesy, to talk of Imperial Dumas." 

Now, if we refer to what John Bright has said as to the 
future political evolution of this country, we hnd the follow- 
ing : — 

The point whicli I wish to bring before the Committee and 
the Government is this, because it is on that I rely mainlv. I think 
I may say, almost entirely, for any improvement in the future 
of India* I believe a giear improvement may he made, and liy 
a gradual process that will dislocate nothing. Wliat you want 
is to decentralise your Government .... You will not make a single 
step towaids the impiovemeiit vtf India unless you cliaiige your whole 
. system of Goveiiiment imlefes you give to each presidency a Goveru- 
luent with more independent powers than are now possessed. What 
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would be tliouglit if the wliole of Europe were under one Governor 
who only knew tlie language of the Feejee Islands, aiid tliat his 
subordinates were like himself, only more intelligent tlian the inliabi- 
taiits of the Feejee Islands ;u’e su{>posed (o 1)(‘ . • . How hmg does 
England pro|) 08 e to govram India V Nobody answers that (piestiou, and 
nobody can answer it. Be it 50, or 100, or 500 years, does any man 
with the smallest glimmering of common-sense l)elieve tliat so great a 
country, with its twenty diiferent nations and its twenty languages, 
can ever be l)onnd up and consolidated into one compact and eiidnring 
Empire V I believe such a thing to be utterly impossible. We must fail 
in the attempt if ever we make it, and we are lioiind to look into the 
future with reference to that point. The presidency of Madras, for 
instance, having its own Governinent, would in fifty years, become one 
compact state, and every part of the presidenc}" would look to tlie 
city of Madras as its capital, and to the Government of Madras as its 
ruling power. If that were to go on for a century or more there would 
be live or six Presidencies of India Imilt up into so many compact 
States ; and if at any future period the sovereignty of England should 
be withdrawn, we should leave so many presidencies built up and 
firmly compacted together, each able to support its own independence 
and its own Government ; and we should be able to soy we had not left 
the country a prey to that anarchy and discord which I believe to be 
inevitable if we insist on holding those vast territories with the idea of 
building them up into one great empire. ’ 

Whether or no Lord Morley subscribes to the whole of the 

Attempt to define taken by John Bright on the 

ultimate goal. The question, it is difficult to say, and if Lord 

Delhi Despatch -xr ^ -j i i i j t 

Morley with his profound study 


insight into all problems of political progress was unable to 
express himself more clearly on the goal of India’s future 
political progress, it need not be wondered at that others who 
have been guiding tlie destinies of this country since his 
retirement from the India Office, have failed in the attempt 
to pierce further into her future political evolution than what' 
the immediate requirements of the situation might warrant. 
Events and policies which have followed the Eeform Scheme 
of Lord Morley in India have raised in some form or 
other the question of the future basis of political 
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advancement in India, but Lord Morley’s successor at the 
India Office, Lord Crewe, and Mr. Montagu who has been 
the Under-Secretary for India both under Lord Morley and 
Lord Crewe, with the Government of India under His Excel- 
lency Lord Hardinge as Viceroy, have also found them- 
selves unable to lay down any exact political theories or 
practical propositions sufficient to determine the whole future 
course of the political destinies of this country. To the student 
of political science, the phenomenon is very familiar that 
theories always follow facts with a view to justify them, and 
such theories become as varied as the emergencies of their 
apologists demand. The enunciation of the goal of Indian 
aspirations as one of provincial autonomy, by the Government 
of India is therefore as valueless for forming a correct esti- 
mate of future political progress in India as its subsequent 
repudiation by Lord Crewe, or its reaffirmation by Mr. 
Montagu as Under- Secretary. If the disputes which have 
arisen over the proper construction of paragrapli 3 of the 
Government of India’s Delhi Despatch did not in fact occur, it 
might perhaps have been a document of some constitutional 
value, but it would even then have been limited only to 
its being the record of a considered opinion by qualified and 
experienced administrators as to the basis on which they 
adopted the course of policy which has been justified thereby. 
As it is, its value is now considei*ably less owing to the course 
which subsequent controversy has taken. 

* This was in the following words: — “It is certain that in the 
course of time, the just demands of Indians for a large share in 
the Government of the country will have to be satisfied, and the 
question will be how this devolution of power can be conceded without 
impairing the supreme authority of the Governor-General in Council. The 
only possible solution of the difficulty would appear to be, gradually to 
give the provinces a larger measure of self-government, until at last India 
would consist of a number of administrations autonomous in all provin- 
cial affairs, with the Government of India above them all and possessing 
power to interfere in case of misgovernmenb, ordinarily restricting their 
function to matters of imperial concern.” 
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Dealing this paragraph 3 of the Despatch and the discus- 

Golonial parallels thereon as they really are, namely, as 

institu- an attempt to discuss the future and to get 

a rather long peep into it, it is significant 
to note how prepossessions derived from one set of experiences 
intrude themselves upon others in the discussion of political 
problems by administrators. In the various speeches which 
Lord Grewe made in the House of Lords declaring what in his 
view was meant by ‘provincial autonomy’, students of 
political institutions of the different parts of the British 
Empire will be struck by the V 7 ay in which the traditions 
and notions of the Colonial Office where Lord Crewe was 
Secretary for a long time, have unconsciously influenced 
and perhaps assisted or affected his perception of the political 
problems confronting India. In the British Colonial Office, 
there were only two conceptions of Imperial institutions, 
under which all Colonies ranged themselves. Colonies, broadly 
speaking, either govern themselves or are governed by 
the mother-country through various agencies i. e. they are 
either dependencies — under which term are also included the 
Crown Colonies, — or they are self-governing Colonies. The 
natural, though by no means necessary inference which this 
gives rise to in the minds of those acquainted only with 
Colonial administration, is that a Colony can be governed by 
its own people or it can be governed by the mother-country, 
but that, under ordinary conditions, it cannot be governed 
successfully by a combination of the two. The history of the 
Colonial Empire of England to some extent also tends to 
support this narrow view and sharp distinction, for, while we 
find that in most of the self-governing Colonies progress has 
tended towards more and more complete control of their own 
affairs, in the Crown Colonies which could not advance in that 
direction for some reason or other, it has tended towards the 
loss of the remnants of self-government that they possess. 
Jamaica and Malta may be cited as illiistrations of this 
tendency. 
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Another Colonial prepossession which may have influenced 

, Lord Crewe’s ideas as to Indian political 
Imperial Problem .... i-i.it 

and colonial self- institutions is the one connected * with Im- 

govemment perialism and schemes of Imperial fede- 


ration. Now schemes of Imperial Federation, it need hardly be 
said, did curiously for a long time leave India out of account 
altogether, and comprised only more or less the self-governing 
Colonies of the Empire. Dependencies that do not govern them- 
selves, it has been argued, will not be conceded the right to 
govern others though they might be compelled to join them 
and on the latters’ own conditions. Problems connected 
with Imperial questions, therefore, have usually been solved 
by treating India and the Crown Colonies as being 
represented by England, which must continue to be responsible 
not only for the good government of the dependencies, but 
also for the enforcement of their obligations towards the 
Empire. Moreover, to Liberal politicians — perhaps of the older 
school only and those w-ho with them believe, that cut and dry 
schemes of Imperial Federation have no place in the political 
development of the British Empire— the idea of granting res- 
ponsible government is one which in these days appears a more 
thorny question than it appeared to be to the robust and 
optimistic Eadicals of an earlier date. The grant of responsible 
government to the self-governing Colonies was probably not 
merely the only course that could have been pursued by English 
statesmen, Liberal or Conservative at the time, but those 
Liberal politicians who looked wdth no dismay at the relin- 
quishment of the control of the mother-country over the 
Colonies, did in fact contemplate with equanimity the ulti- 
mate and complete separation of these Colonies from the mo- 
ther-country. The modern growth of the Imperial sentiment 
has, however, rendered this view out of fashion. At any rate, 
one result of the grant of responsible government to the self- 
governing Colonies on* the old notions has been that it has 
placed the Colonies in a distinctly advantageous position in 


which they could not be induced to part with their rights 
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nor persuaded to undertake obligations imposed on them 
against their consent or interests, A federation of the British 
Empire, therefore, if it has to be accomplised, could only pro- 
ceed from the voluntary consent of the Colonies concerned, 
and as the inducements to it are lesser for them than for the 
mother-country, the prospect of a closer union has become 
much more difficult than if complete self-government had not 
been granted, but some system of devolution had been adopted. 
In Lord Crewe’s view, apparently, the basis of England’s 
Colonial Empire, such as it is according to the view of Liberals, 
rests on mere sentiment which is at bottom the feeling of a 
common race, common feelings, common language and common 
institutions — coupled perhaps wdth a lively appreciation of the 
assistance rendered by the mother-country in undertaking the 
duties of Imperial defence and otherwise. 

The absense of these ties as between India and England 
Imperial organiis- perhaps makes Lord Crewe sceptical of the 

self-govonimo^nt^’*^^ prospects of ‘ a complete form of self- 

government for India within the British 
Empire,’ as he has put it. In his speech of the 21st July in 
the House of Lords he said : — 

I repeat categorically that there is uotliing whatever in the 
teachings of history so far as I know tlieiu or in the present conditions 
of the world so far as I understand them, wliich makes such a dream 
even remotely probable. We have tried tlie experiment of <a world- 
wide Empire with members of our own race and all the chapters 
in that experiment have not been felicitous. One broke down iu 1776 
wlien the American Colonies declared their independence. Since then, 
we have learnt some widsom. We have succeeded in winning into the 
Empire, the French of Canada, and tlie Dutch of Soiitli Africa and 
now in an Empire wdiicli includes Iiotli these different European races 
we are trying to face and to solvm the tremendous |)roblems of 
Imperial defence and of giving to the component parts of the Empire 
some share iu the shaping of Imperial policy. Can any liody conceive 
any similar solntion of the Imperial problem for lumdreds of millions 
of men altogether dilterent in race from Oiif own ? Is it conceivable 
. that at any time an Indian Empire could exist on the lines, say 
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of Australia and New Zealand with no British officials, no British troops 
and no tie of creed or blood which takes the places of those material 
bonds ‘?” 

Such a feeling is no doubt natural to one who is appalled 

Discussions as to hy the perplexities of a problem wdiich he 
future goal futile unnecessarily took the trouble to solve, 

but those who would put aside self-government for India 
as a dream have not certainly seen the end of their 
troubles by refusing to accept it as a solution. The question 
then still remains, wdiat is the solution— if you are going to 
solve it ? If it is inconceivable that an Indian Empire could 
exist on the lines of Australia or New Zealand, it is still more 
inconceivable — and it has been declared to be so for more than 
three-quarters of a century since the days of Lord Macaulay 
repeatedly by political thinkers and sober students — that an 
Empire consisting of “hundreds of millions of men altogether 
diffierent in race from our own,” could not continue to be 
governed by a bureaucratic form of government on the part of 
an alien ruling race, however gifted. “How long does England 
propose to govern India ?”, asked John Bright, and Lord Crew^e 
has certainly failed to answer it. The truth is that the states- 
men and administrators of British India in the past have not 
worried themselves about ultimate things in the government of 
this country. It is a peculiarly British characteristic to deal 
with the needs of the hour and the problems of the immediate 
present, rather than with the theories or ideals of the future, and 
though theorists may describe it as a policy of drift, those who 
believe in the reality of the Empire of Great Britain in the world, 
would certainly declare it to be the wiser and more successful 
course to pursue than any attempt to reconstruct or reform 
political institutions on a priori theories. Lord Courtney— 
himself a good student of the British Constitution, of which the 
Indian Constitution forms but a part, — truly observed in the 
course of the debate above referred to that it was “ surely unwise 
in view of what is going on in the East, to attempt to put a 
limitation to the developments which might occur in the 
future. It was enough for the present to persevere with what 
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has been the wise policy for some time past and to leave the 
future on the knees of the Gods.” It would be equally wuse 
for students of political institutions in India to' confine 
themselves to forming a correct estimate of the course in which 
the past and present policy of those who control the affairs of 
this course has tended, instead of speculating on the tendencies 
which future developments might exhibit or of laying down the 
lines of future constitution -making. 

In the meanwhile, it is necessary to remember that 
changes in the mere machinery of Government are but one 
part, though an important part, of the process which this 
country has to undergo and is likely to undergo in its 
political evolution. For the present it has still to be 
remembered that there are a few essential characteristics 

Dependency and impressed on the constitutional arrange- 
Representative Go- ments of this country which it will be futile 

to ignore. The British Government in 
India is what is generally spoken of as a dependency. A 
dependency has been defined by Sir George Cornwall Lewis as 
“ a part of an independent political community which is imme- 
diately subject to a subordinate Government.” The test of a 
dependency is that it is substantially governed by the domi- 
nant country, and a self-governing dependency is a contradic- 
tion in terms. Do the Eeforms, which have from time to time 
been made in the constitutional machinery in India, tend to- 
wards reducing this “ dependent character ” of the Indian Con- 
stitution? To answer this, it is necessary to look at two aspects 
of the question. We have to look at the character of the agency 
of administration and we have next to look at the character 
of the institutions which are being developed in the process of 
political re-construction. Perhaps the most important step 
taken for over half a century as regards the former aspect, viz., 
that implied in India being a dependency, governed by a domi- 
nant foreign agency, has already been l^ken by Lord Morley in 
the highest ranks of the public service. Where what has been 
termed the essentially English element o-f administration was so 



254 : 


THE INDIAN CONSTITUTION 

long deemed necessary to be preserved, he has introduced 
changes of utmost far-reaching character. The appointment of 
Indian Members to the Council of the Secretary of State, to the 
Executive Councils of the Viceroy and the Governors and 
Lieutenant-Governors of Provinces and the appointment of 
an Indian to the Privy Council in its Judicial Committee — 
these seem to us likely to go a great way towards rendering 
the differentiation between the ruling and the ruled elements, 
much less acute than ever before. 

It may, however, be deemed immaterial, from the point 

of view of constitutional development, what 
x^gency and me- . . . . . , , 

thods of Indian the agency of administration is, it the me- 

Government thods of government continue bureau- 

cratic. The essence of bureaucracy is centralisation, and decen- 
tralisation, in its widest sense, necessarily implies co-opera- 
tion of the representatives of the people, not merely in 
legislation, but in the actual working of administration. 
What the outcome of the recommendations in this 
behalf of the Decentralisation Commission in India will be, 
cannot yet be stated with any definiteness at present. But 
the whole feature of the recent reforms may be summed 
up in (1) the immediate step forward of directly associat- 
ing Indians in the work of every-day administration, and 
(2) the attempt to decentralise administrative machinery so as 
to make Provincial and Local Administrations, if not autonom- 
ous, at least self-contained, with a strong infusion of the 
popular element — (3) based upon what Lord Morley deems to 
be the essential need of enforcing the central control of the 
Government of India as the responsible representative of His 
Majesty’s Government and the House of Commons in Eng- 
land. These seem to the present writer the three limitations 
within which constitutional progress wall for some time to 
come have to advance. 

Whatever the results might be of the new policy, the duty 
fT.. of the Government and the people in the im- 

i. pogiGss 111 tne 

future mediate future is clear enough and it cannot 
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be put better than in the words of one of the historic figures 
who fought in the cause of freedom and of order so early as 
the beginning of the Civil War in England — John Pyni. “ The 
best form of Government,” he said, “is that which doth actuate 
and dispose every part and member of a state to the common 
good ; for as those parts give strength and ornament to the 
whole, so they receive from it again strength and protection in 
their several stations and degrees. If, instead of concord and 
interchange of support, one part seeks to uphold an old form 
of Government, and the other part a new, they will miserably 
consume one another. Histories are full of the calamities of 
entire states and nations in such cases. It is, nevertheless, 
equally true that time must needs bring about some alterations. 

. . . Therefore have those commonw-ealths been ever the 

most durable and perpetual which have often reformed and 
recomposed themselves according to their first institution and 
ordinance. By this means they repair the breaches, and coun- 
terwork the natural effects of time.” 

The true disposition to further the common good in its 
highest form, so necessary for future progress in India, can 
only be attained by the rulers of the land ceasing to take 
narrow views of mere administrative “thoroughness,” and by 
taking and imposing on the administration, broad views. 'What 
the people, on the other hand, need at this moment is sound 
organisation and sage counsel and leadership. They want 
leaders who possess, in the words of Lord Morley, “the double 
gift of being at once practical and elevated, masters of tactics 
and organising arts, and yet the inspirers of solid and lofty 
principles.” 
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THE EAST INDIA COMPANY ACT, 1772 (D. 

(13, Geo. 3, C. 63). 

AN Act for establishing certain Regulations for the 
BETTER Management of the Affairs of the East India 
Company, as well in India as in Europe, 


{Preamble and Ss. 1-6, rep,' as to U,K, 50 and 51 Viet,, c. 59 (S^LM.) 
Omitted as being obsolete and inapplicable to 


A Governor- 
General and four 
Counsellors to be 
appointed 


7- And for tlie better management of the 
said united Company’s affairs in India, be it 
further enacted by the authority aforesaid, that 
for the government of the Presidency of Port 
William in Bengal there shall be appointed a 


Governor-General and four Counsellors ; 

and that the whole civil and military government of the said 

Presidency, and also the ordering, management, 
and government of all the territorial acquisitions 
and revenues in the kingdoms of Bengal, Bihar 
and Orissa shall, during such time as the terri- 
torial acquisitions and revenues shall remain in 
the possession of the said united Company, be and are hereby vested in 
the said Governor-General and Council of the said Presidency of Port 
William in Bengal, in like manner to all intents and purposes whatso- 
ever as the same now are or at any time heretofore might have been 
exercised by the President and Council or Select Committee in the 

said kingdom (2). 

(1) This Act is commonly known as “ the Regulating Act.” For 
historical notes, see Ilbert’s Government oi India, pp. 43 et. seq, and 278- 
82. 

(2) . Modified by 33 Geo. 3» 0. 52, S. 43. 


In whom the 
whole civil and 
military Govern- 
ment of Bengal, 
Bihar, and Orissa 
shall be vested 
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8. And ^ 

In case of cliffei’- 
ence of opinion, the 
d e c i s ion of the 
major part to be 
conclusive ; and if 
votes equal, the 
Governor or eldest 
Counsellor to have 
a casting voice 


in all -cases whatsoever wlierein any 
difference of opinion shall arise upon any 
question proposed in any consultation, the said 
Governor-General and Council shall be bound and 
concluded by the opinion and decision ot ihe 
major part of tliose present: and it it shall happen 
that, by the deatli or removal, or by the absence 
of any of the Members of the said Council, such 
Governor-General and Council shall happen to be 
equally divided, then and in every such case, the said Governor- 
General, or, in his absence, tlie eldest counsellor present, shall have a 
casting vote, and his opinion shall be decisive and (*.onclusive. 

9. The said Governor-General and Council or tlie major part of 
them, shall have, and they are hereby anthorised to have power of 
superintending and controlling the government and management of tlie 
Presidencies of Madras, Bombay and Bencooleu respectively, so far and 
in so much as that it shall not be lawful for any 1 resident and Council 
of Madras, Bombay or Bencoolen for the time being to make anj/ oidcis 
for commencing hostilities, or declaring or making war, against any 

Indian Princes or Powers, or for negotiating or concluding any tieaiy of 

peace or other treaty, witli any such Indian Princes or Powers, without 
the consent and approbation of the said Governor-General and Council 
first had and obtained, except in sucli cases of imminent necessity as 
would render it dangerous to postpone such hostilities or treaties until 
the orders from tlie Gov^ernor-General and Council inighii at live, and ex- 
cept in such cases where the said Presidents and Councils respectively 
shall have received special orders from the said united Company ; (1) 
and any President and Council of Madras, Bombay or Bencoolen 
who shall offend in any of tlie cases aforesaid sliall be liable to be 
suspended from his or their office by the order of the said Governor- 

General ami Council ; 

and every President and Council of Madras, Bombay ami Bencoolen 
for the time being shall ami tliey are hereby respectively directed and 
required to pay due obedience to such orders as they shall receive 
touching the premises from the said Governor-General ami Council for 


the time being ^ 


* 


( 2 ); 


(1) Apparently superseded by 3 and 4 Will., 4, C. 85 but not repealed. 

(2) . Words repealed by 55 and 56. Viet., C, 19 (S. L. B ) have been 
omitted. 
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and the said GovernorAxeneral and Council for tlie time being 
shall and they are liereby directed and required to pay due obedience 
to all such orders as they shall receive from the Court of Directors of 
the said united Company, and to correspond from time to time, and 
constantly and diligently transmit to tlie said Court an exact particular 
of all advices or intelligence, and of all transactions and matters 
whatsoever, that shall come to their knowledge relating to the 
government, commerce, revenues or interest of the said united Company; 

10. And * Warren Hastings, Esquire, shall be the 

lirst Governor-General, and Lieutenant-General Jolm Clavering, the 
Honorable George Monson, E/iclnu'd Barwell, Esquire, and Phillip 
Francis, Esquire, shall he tlie four lirst Counsellors ; 

and they and each of them sliall hold and continue in his and 
their respective offices for and during the term of live years from the 
time of their ari'ival at Foid.; William in Bengal, and taking upon them 


the government of the said Presidency, 


:j: :|t :f: .‘It 


(0 ; 


and from and after tlie expiration of! the said term of five years, 
the power of nominating and removing the succeeding Governor^ 
General and Council shall be vested in tlie Directors of the said united 
Company. (2) 

11. [Eep, fis to U. K. 50 and 51. Viet. C* 50. (S. L. B,.) omitted 
as being spent.] 

12. [Rep. 55 and 56. Viet. C. 19 (S. L. II,)], 

13. And wliereas Ids late Majesty King George the Second did 
by his letters patent, bearing date at Westminster tliis eiglitli day of 
January, in the twenty-sixth year of Ids reign, grant into the said 
united Company of the merchants of England trading to the East 
Indies his royal charteiq tliereby amongst otlier things, constituting 
and establishing Courts of civil, criminal and ecclesiastical jurisdiction 
at the said united Company’s respective settlements at Madras-patnam, 
Bombay on tlie Island of Bombay, and Fort William in Bengal, wliich 
said charter does not sufficiently provide for the due administration of 
justice in such manner as the stale and condition of the Company’s 
presidency of Fori, Williani in Bengal, so huig as the said Company 


(1) . Words repealed by 55 and 66. Viet., C, 19 (S. L. R.) have been 
omitted. 

(2) . Seems spent, but is probably the origin of the five years’ rule 

..’which is still observed in practice. . ^ , 
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His Majesty may, 
by charter or letters 
patent, establish a 
Supreme Court of 
Judicature at Port 
William, to consist 
of a Chief Justice 
and three other 
Judges 


shall continue in possession of the territorial acquisitions before 
mentioned) do and must require. 

Be it therefore enacted by the authority aforesaid, that it shall 

and may be lawful for His Majesty, by charter 
or letters patent under the great seal of Great 
Britain, to erect and establish a Supreme Court 
of Judicature at Fort William aforesaid to 
consist of a Chief Justice and three other 
Judges, being Barristers in England or Ireland, 
of not less than five years’ standing to be named 
from time to time by His Majesty, bis heirs and successors ; 

which said Supreme Court of Judicature shall have, and the same 
Court is hereby declared to have full power and authority to exercise 
and perform all civil, criminal, admiralty and ecclesiastical jurisdiction 
and to appoint such clerks and other ministerial oflicers of the said 
Court, with such reasonable salaries, as shall be approved of by the 
said Governor-General and Council ; and to form and establish such 
rules of practice, and such rules for the process of the said Court, and 
to do all such other things as shall be found necessary for the 
administration of justice and the due execution of all or any of the 
powers which, by the said charter, shall or may be granted and commit- 
ted to the said Court and also shall be at all times a Court of record, 
and shall be a Court of oyer and terminer and gaol delivery, in and for 
the said town of Calcutta and factory of Fort William in Bengal afore- 
said, and the limits thereof, and the factories subordinate thereto. 

14. Provided nevertheless that the said new charter which His 

Majesty is hereinbefore impowered to grant 
and the jurisdiction, powers, and authorities to be 
thereby established, shall and may extend to all 
British subjects who shall reside in the kingdoms 
or provinces of Bengal, Bihar and Orissa, or any of tliem, under the 
protection of the said united Company and the same charter shall be 
competent and effectual ; 

and the Supreme Court of Judicature therein and thereby to be 

established shall have full power and authority 
and the Supreme , , i i • it 

Court of Judicature heai and determine all complaints against 

any of His Majesty’s subjects for any crimes, 
misdemeanours or oppressions, committed or to be committed; and also 
to entertain, hear and determine any suits or actions whatsoever against 


Extent of the ju- 
risdiction and pow- 
ers of His Majes- 
ty’s charter ; 
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aoy of His Majesty’s subjects in Bengal, Bihar and Orissa, and any 
suit, action or complaint against any person who shall, at the time 
where such debt or cause of action or complaint shall have arisen, 
have been employed by or shall then have been, directly or indirectly, 
in the service of the said united Company, or of any of His Majesty’s 


subjects. 

15. Provided also, that the said Court shall not be competent to 


hear, try or determine any indictment or infor- 

infomatostgafnst “*»**'^" Governor-General, or any 

Governor-G-eneral, of the said Council for the time being, for any 

offence (not being treason or felony) which such 
Governor- General or any of the said Council shall or may be charged 
with having committed in Bengal, Bihar and Orissa. 

16. [Rep. 55 and 56 Viet. C. 19 and as to B. I. by XIV of 1870 
S, 1 and Sell.] 

17. And it is hereby enacted and provided, that nothing in this 


The Governor- 
General, Council, 
etc., not subject to 
be arrested or im- 
prisoned 


Act shall extend to subject the person of the 
Governor-General or of any of the said Council 
or Chief Justice and Judges respectively for the 
time being to be arrested or imprisoned upon 
any action, suit or proceeding in the said Court. 


18 to 22. [repealed]. 
23. And * * 


The Governor- 
General or Council, 
etc., shall not accept 
of any present 


no Governor-General, or any of the Council 
of the said united Company’s Presidency of Fort 
William inBengal or any Chief Justice or any of 
the Judges of the Supreme Court of Judicature 
at Fort William aforesaid, shall, directly or 
indirectly, by themselves or by any other person or persons for his or 
their use or on his or their behalf accept, receive or take, of or from 
any person or persons in any manner or on any account whatsoever, any 
present, gift, donation, gratuity, or reward pecuniary or otherwise, or 
any promise or engagement for any present gift, donation, gratuity 
or reward j * “^ * * >.= 

24. omitted. 

25. omitted* 

26 to 29. [Rep. 24 Geo* 3, Sess* 2 c. 25, S* 47 and 33 Geo. 3 c. 

52, S 46.] 

30 and 31. [Rep-] 

32* [Rep.]. 
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S3. [Rep.]. 

34 and o5. [Rep.]. 

36. [Rep.]. 

37. Provided 


G over nor » 

, General and Council sliall, and they are hereby 
Governor-General 

and Council to required, from time to time, to transmit (X>pies of 

all such rules, ordinances, and regulations as tliey 


transmit copies of 
their rules to one of 


the Secretaries of sliall make and issue to one of Plis Majesty’s 

principal Secretaries of State for the time being, 
and that it shall and may be lawful to and for His Majesty, his heir 
and successors, from time to time, as they shall think necessar^^^ to 
signify to the said Company, under his or their sign manual, his or 
tlieir disapnrobation and disallowance uf all such rules, (.)rdinances and 
regulations ; 

and tliat from and immediately after the time that such dis- 
approbation shall be <luly registered and published in the said Supieme 
Court of Judicature at Fort William in Bengal all such rules, ordinan- 
ces, and regulations shall be null and void ; 

but in case His Majesty, his lieirs and successors, shall not, with- 
in the space of two years from the making of such rules, ordinances 
and regulations, signify Ids or their disapprobation or disallowance 
thereof as aforesaid, that then, and in that case, all sucli rules, 
ordinances and regulations shall be valid and effectual and have 

full force. (1) 

38. [Rep.] 

39^ And if any Governor-General, President or G(.>venior 

or Council of any of tlie said Company’s princi- 
pal or other settlements in India, or the Chief 
Justice or any of tlie Judges' of tlx" said 
Supreme Court of Judicature to be by the said 
New Glnirter estal)iish6d or of any other Court in 
any of tlie said united Company’s settlements, or 
any other person, or persons who now are or 
heretofore have been employed by oi* in the capacity or who have or 
claim or heretofore have liad or cdaimed any power or autlioriiy or 
jurisdiction l>y or from the said united Company, ore any of His 
Majesty’s subjects residing in India shall commit any offence against 

(1) Sec. 37 ought perhaps to have been repealed along with S. 36. 
Apparently superseded by 24 and 26 Viet. 67, S. 21. 


If the Governor- 
General, President, 
etc., commit offence 
the same may be 
tried and determin- 
ed in the Court 
of King’s Bench 
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this Act or shall have been or sliall be guilty of any crime, misdc 
nieanoiir or oft'ence committed against any of Has Majesty’s subjects or 
any of tlie inhabitants of India, witlnn their respective jurisdiction all 
such crimes, offences and iiiis(leiiieanours may be res])ective]y enquired 
of, heard, tried and determined in His i\Ia.jesty’s Court of King’s Bench; 

and aU sucli persons so olfeniling, and not; liaving been before 
tried for tlie same olfenee in India, sliall on connection, in any such 
case as is not otlterwise specirdly provided for by tliis Act be liable to 
such fine or corporal piinishmeot as tlie said Court shall think fit, and 
moreover shall be liable, at the discretion of the said Court to be 
adjudged to be incapalde of serving the said united Company in an 
officer civil or military ; 

and all and every such crimes, offence and misdemeanours as afore- 
said may be alleged to be committed, and may be laid, en(:[uired of and 
tried, in the county of Middlesex. 

40 (1). And whereas the provision made by former laws for the 

Manner of ptooe- fletenviining in England offences 

dure in oases of l•omllurted in India liave been found ineffectual 

inforimtrons laid! ’’J ^his 

in the King’s Bench Kingdom matters done there; 

Be it furtlier enacted l>y tlie authority aforesaid, that in all cases 
of indictments or informations laid or exliibited in tlie said Court of 
King’s Bench for niiscleineainiiirs or olfences committed in India, it shall 
and may be lawful for His Majesty’s said Court upon motion to be made 
on behalf of tlie prosecutor oi’ tlie defendant or defendants ; to award 
a unit or units of mandamus, requiring the Chief Justice and Judges 
of the said Supreme Court of Judicature for the time being, or the 
Judges of tlie Major’s Court at Madras, Bombay or Bencoolen, as the 
case may require, who are lierehy i*espectively authorised and require 
accordingly, to hold a Court with all convenient speed for tlie examina- 
tion of Witnesses, and of tlie agent s or Counsel of all or any of the 
parties respectively, and to adjourn from time to time as occasion may 
require ; any such examination as aforesaid shall be tlien and there 
openly and publicly taken viva voce in the said Court, upon tlie respective 
oaths of witnesses and tlie oatlis of skilful interpreters, administered 
according to the forms of their several religions ; and sball,. by some 
sworn officer of such Court, be reduced into one or tiiore writing or 


1. Ss. 40-45 extended by 22 and 23 Vigt., C« 21, S. 16, See Chitty’s 
Statutes. Tit. Evidence ; Taylor on Evidence, Ed, 9, § 500. 
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wi'itings on parcliraent in case any duplicate or duplicates should be 
required by or in behalf of the any parties interested, and shall be sent 
to His Majesty, in his Court of King’s Bench closed up and under the 
seals of two or more of the Judges of the said Court and one or more 
of the said Judges shall deliver the same to the agent or agents of the 
party or parties requiring the same ; which said agent or agents (or 
in case of his or their death, the person into whose hands the same 
shall come), shall deliver the same fi'om the hands of one or more of 
the Judges of such Court in India (or, if such agent be dead, in what 
manner the same came into his hands) ; and that the same has not 
been opened or altered since he so received it (which said oath such 
clerk in Court is hereby authorised and required to administer) ; 

and such depositions, being duly taken and returned according to 
the true intent and meaning of this Act, shall be allowed and read, and 
shall be deemed as good and competent evidence as if such crimes or 
misdemeanours as aforesaid in His Majesty’s said Court of King’s 
Bench any law or usage to the contrary notwithstanding; and all 
parties concerned shall be entitled to take copies of such depositions at 
their own costs and charges. 

41, And in case the said Chief Justice or Judges of the said 

Supreme Court of Judicature, or any of them 

Offences against being, shall commit any offence 

this Act committed . 

by the Chief Justices against this Act, or be guilty of any corrupt 

or Judges ^ practice or other crime, offence, or misdemeanour 

determined by tiie ^ . j.- oc -x 

Court of King’s in the execution of their respective omces, it 

Bench shall and may be lawful for His Majesty’s 


said Court of King’s Bench in England, upon an information or indict- 
ment laid or exhibited in the said Court for such crime, offence or mis- 
demeanour, upon motion to be made in the said Court to award 
such writ or wits of mandamus as aforesaid, requiring the 
Governor-General and Council of the said United Company’s Settlement 
at Eort William aforesaid, who are hereby respectively authorised and 
required accordingly, to assemble themselves in a reasonable time, and 
to cause all such proceedings to, be had and made as are hereinbefore 
respectively directed and prescribed concerning the examination of 
witnesses ; and such exammation so taken shall be returned and 
proceeded upon in the same manner in all respects as if the several 
directions hereinbefore prescribed and enacted in that behalf were 


again repeated-^ 


♦ 


9 


9 
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The British terri- 
tories in India to 
remain under the 
government of the 
Company till 30th 
April, 1854 


THE GOVERNMENT OE INDIA ACT, 1833 (l) 

(3 & 4, Will, 4, C. 85) 

AN ACT FOE EFFECTING AN AEEANGEMENT WITH THE EAST INDIA 

bettee govbenmbnt -op His Majesty’s 
Indian TBEEiTOEiBS, till the thietieth day op apbil onb thou- 

SAND EIGHT HUNDRED AND FIFTY-FOUR 

[28th August, 1833.] 

[Pteamhle recites oS Geo. 3,G. 155, and the consent of the “ United 
Goini^any of Merchants of England tr ceding to the East Indies ” to place 
their rights and vroperty at the disposal of Parliament. ] 

1. The territorial acquisitions and revenues mentioned or referred 

to in the said Act at the fifty-third year of his 
late Majesty King George the third, together 
with the port and island of Bombay and all 
other territories now in the possession and under 
the government of the said Company except the 
island of St. Helena, shall remain and continue 
under such management until the tliirtieth day of April one thousand 
eight hundred and fifty-four; 

and all the lands and hereditaments, revenues, rents, and profits 

Real and personal Company, and all the stores, merch- 

andize, chattels, monies, debts, and real and per- 
sonal estate whatsoever, except the said island of 
St. Helena and the stores and property thereon 
hereinafter mentioned, subject to the debts and 
liabilites now affecting the same respectively, and the benefits of all 
contracts, covenants, and engagements, and all rights to fines, penal- 
ties, and forfeitures, and other emoluments whatsoever, which tire said 
Company shall be seized or possessed of or entitled unto on the said 
twenty-second day of April one thousand eight hundred ahd thirty 
four, shall remain and be vested in, and be held, received, and exercised 
1 espectively accordingly to the nature and quality, estate and interest, of 
and in the name respectively by the said Company, in trust for His 

(1). The provisions of this statute except Ss. 81 to 86 may not be 
affected by legislation in India—See 24, 25 and Viet., 0. 7. S. and 3 & 33 

Viet., G, 98, S. 3. For digest and notes — See Ilbert’s Government of 
India, pp. 299-355. 

B 


property of the Com- 
pany to be held in 
trust for the crown, 
for the service of 
India 
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Majesty, liis heirs and successors, for the service of the government of 
India discharged of all claims of the said Company to any profit or 
advaiitao-e therefrom to their own use, except the dividend on their 
capital stock secured to them as hereinafter is mentioned, subject to 
such powers and authorities for the superintendence, direction and 
control over the acts, operations, and concerns of the said Company as 
have been already made or provided by any Act or Acts of Parliament 
in that behalf, or are made or provided by this Act. 

2. * * * * all and singular the privileges, franchises, abilities, 

canacities, powers, authorities, whether military 
All privileges, po- j ^ 

wers etc., granted or civil, rights, remedies, methods of suits, penal- 

by 53 Geo., 3, 0. forfeitures, disabilities, provisions, matters, 

155, for the term ’ . , ^ j 

thereby limited ; and things whatsoever granted to or continued 

in the said United Company by the said Act of the fifty third year of 

King George the Third for and during the term limited by the said Act 

and all other enactments, provisions, matteis and things contained in 

the said Act, or in any other Act or Acts whatsoever wliich are 

limited or may be construed to be limited, to continue fur and during 

the term granted to the said Company hy the said Act of the hfty 

third year of King George the Third, so far as the same or any of 

i them are in force, and not repe.aled by or 

and immunities of repugnant to the enactments hereinarter con- 

the Company, to be tained and all powers of alienation and dis- 
in force till 30th ’ .,,41 i • i • -j • 

April, 1854: subject position, rights, franchises, and immunities, 

to control which the said United Company now have, shall 

continue and be in force, and may be exercised and enjoyed, as against 

all persons whomsoever, subject to the superintendence, direction and 

control mentioned until the thirtieth day of April one thousand eiglit 

hundred and fifty-four. 

3 to 18. [Rep. 37 and 38. Viet., G. 35 (S, L. R-)]. 

19 [Rep. 53 and 54 Viet., C. 33 (S. L. R.)]. 

20 to 24. [Rep. 38 Vict.,C. 35 (S. L. R.)]. 

25 the said Board shall have and be invested with 

The Board of full power and authority to superintend, direct 
Commissioners to control all acts, operations, and concerns of 

the Company con* the said Company, which m any wise relate to 
cerning India etc. concern the government or revenue of the said 

territories or the property hereby vested in the said Company in t|,nst 
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as aforesaid and all grants of salaries, gratuities and allowances and 
all other payments and charges whatever out of or upon the said 
revenues .and property respectively except as hereinafter is mentioned. 
26 to 35. [Eep. 37 and 38 Viet., C. 35 (S. L. E.)]. 




16 and 17 Viet., 
C. 95 


THE GOVEENMENT OE INDIA ACT, 1858 (D 

(21 and 22 Viet., C. 106) 

An Act POE THE BETTEE GOVEENMENT OP INDIA. 

[2nd August, 1858]. 

Whereas by the Government of India Act, 1858, the territories in 

the possession and under the Government of the 
East India Company were continued under such 
Government, in trust for Her Majesty, until 
Parliament should otherwise provide, subject to the provisions, of that 
Act, and of other Acts of Parliament, and the property and rights in 
the said Act referred to are held by the said Company in trust for Her 
Majesty for the purpose of the said Government : 

And whereas it is expedient that the said territories should be 
governed by and in the name of Her Majesty * * * * 

TEANSPEE of the GOVEENMENT OP INDIA TO TTp.p MAJESTY. 

!■ The Govermneiit of tlie torrifnvi#i« 

b£i« Louitoiieb now in the possession or 

under the Government of the East India Com- 
pany and all powers in relation to Government 
vested in, or exercised by, the said Company in 
trust for Her Majesty, shall cease to be vested 
in, or exercised by, the said Company ; 

And all teiiitoiies in the possession or under the Government of 

the said Company, and all rights vested in or 

exeroifd""Tn * he? “’ght 

name been exercised by the said Company in 

relation to any territories, shall become vested 
in Her Majesty, and be exercised in her name ; 

. provisions of this Statute cannot be affected by legislation 

^7, s. ,22. For digest and notes, see 
Ilbert s Government of India, pp. 309-313, 


Territories under 
the Government of 
the East IndiaCom- 
pany to be vested 
in Her Majesty 
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And for the purposes of this Act India shall mean the territories 
vested in Her Majesty as aforesaid, and all territories which may be- 
come vested in Pier Majesty by virtue of any such rights as aforesaid. 

India to be gover- j in, 

ned by and in the inaia siiaU be governed by and in the 

name of Her Majes- name of Her Majesty ; 
ty, &c. 

And all rights in relation to any territories which might have been 
exercised by the said Company if this Act had not been passed shall 
and may be exercised by and in the name of Her Majesty as 
rights incidental to the Government of India ; 

And all the territorial and other revenues of or arising in India 
and all tributes and other pa^nnents in respect of any territories 
which would have been receivable by or in the name of the said Com- 
pany if this Act had not been passed shall be received for and in the 
II time of Hei Majesty, and shall be applied and disposed of for the 

purposes of the Government of India alone, subject to the provisions of 
this Act. 

Save as herein otherwise provided, one of Her Majesty’s Princi- 

Secretary of State 1'“''® “"d Perform 

to exercise powers ^ such or the like powers and duties in any- 

now exercised by wise relating to the Government or revenues of 

e Company, &c. i,,dia, and all such or the like powers over all 

officers appointed or continued under this Act, as might or should 

have been exercised or performed by the East India Company, or by 

the Court of Directors or Court or Proprietors of the said Company, 

either alone or by the direction or with the sanction or approbation of 

the Commissioners for the Affairs of India in relation to such 

government or x’evennes, and the officers and servants of the said 

Company respectively, and all such powers as might have been exercised 

by the said Commissioners alone ; 

And any warrant or writing under Her Majesty’s Eoyal Sign 

Manual which by the Government of India Act, 

of warS^ntln & 18 required to be couater- 

Viot., C. 77’ signed by the President of the Commissioners for 

the Affairs of India, shall in lieu of being so 

' (1). S. 1 of the Government of India Act,, 1854 (17 & 18 Viet. C. 77) 

which contained the provision referred to, was repealed- as to U. K. bv 55 
& 56 Viet., C. 19 (S. L.R.)* 
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Salaries of one 
Secretary of State 
and his Under 
Secretaries to be 
paid out of the 
revenues of India 


countersigned be countersigned by one of Her Majesty’s Principal 
Secretaries of State. ^ 

Majesty’s Principal Secretaries of 

anf ° f : u r“uX' the 

Secretaries of State Under Secretaries for the time being to Her 
^ Principal Secretaries of State, may sit 

Commons and vote as members of the House of Commons ; 

But not more than four such Principal Secretaries and not more 

lan four such Under Secretaries shall sit as members of the House of 
Oommons at the same time- 

5- [Rep. 41 and 42 Viet., C. 79 (S. L. R.)](l) 

6. In case Her Majesty be pleased to appoint a fiftli Principal 

Secretary of State, there shall be paid out of the 
revenues of India to such Principal Secretary of 
State and to hts Under Secretaries respectively 
the like yearly salaries as may for the time being 
be paid to any other of such Secretaries of State 

and his Under Secretaries respectively. 

Council op India 

7. lor purposes of this Act a Council shall be established, to 

Council of India consist of fifteen members, and to be styled tlie 
established. Council of India ; 

And henceforth the Council of India now bearing that name shall 
be styled the Council of the Governor-General of India. 

8. [Rep. 41 & 42 Viet., C. 79 (S. L. R.).] 

9. [Rep. 55 & 56 Viet-, 0. 19 (s. L. R.).] 

10. The major part of the persons to be elected by the Court of 
The major part of directors and the major part of the persons to 

appointed by Her Majesty after the 
passing of this Act to be members of the Council, 
shall be persons who shall have served or resided 
™ India for ten years at the least, and (excepting 
m the case of late and present Directors and Officers on the Hmue 

(1). There appears to be a mistake in this connection in tliA Qfo+T« 4 - 

“ ““ •o c « (s. L. E.) 




the Council to be 
persons who shall 
have served or resi- 
ded ten years in 
India, &c. 
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resided), sluill not have last left India more than ten years next preced- 
ing the date of tlieir appointment; 

And no person otlier tiian a person so qualified shall be appointed 
or elected to fill any vacancy in the Council unless at the time of the 
appointment or election nine at the least of the continuing members of 
the Council be persons qualified as aforesaid. 


11. Every member of the Council appointed or elected under 

Tenure of office shall hold his office during good 

of Members of the behaviour; 

Council 

Provided that it shall be lawful for Her Majesty to remove 
any such member from Ids office upon an address of both Houses of 
Parliament. 

12. No member of the Council appointed or elected under this 

Act shall be capable of sitting or voting in 

oil not to sit in Par- Parliament, 
liament 


13. There shall be paid to each member of tlie Council the 

Salaries of Mem- yearly salary of one tlionsand two hundred 
bers of Council pounds out of the revenues of India. 


U. [Kep. 32 & 33 Viet., G. 97. s. 5.] 


15. The Secretaries and otlier officers and servants on the Home 


Establishment of 
the Secretary of 
State in Council 

meut of this Act, 


establisliment of the said Company and on the 
establishment of the Commissioners for the 
Affairs of India, immediately after the commence- 
shall on such commencement be and form the 


establishment of the Secretary of State in Council; 

And the Secretary of State shall with all convenient speed make 
such arrangement of the said establishments, and such reductions 
therein, as may seem to him consistent witli the due conduct of the 
public business, and sliali within six months after the commencement 
of this Act submit a scheme for the permanent establishment to Her 
Majesty in Council. 


And it shall be lawful for Her Majesty, by the advice of Her 
Privy Council, upon consideration of such scheme, to fix and declare 
what shall constitute and be the establishment of the Secretary of 
State in Council, and what salaries shall be paid tu the persons on the 


establishment; 
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And the Order of Her Majesty in Council shall be laid before both 
Houses of Parliament within fourteen days after the making* thereof, 
provided Parliament be then sitting, or otherwise within fourteen days 
after the next meeting thereof ; 

And after such establisliment lias been formed by sncli Order in 
Council, no addition of persons shall be made to such establishment, 
nor any addition made to the salaries authorized by such Order, 
except by a similar Order in Council, to be laid in like manner before 
both Houses of Parliament. 

16. After the first formation of the establishment it shall be 

Eemoval o£ offi- of State in Council 

cers and supply of remove any officer or servant belonging 

vacancies in the thereto, and also to make all appointments and 
establisment 

promotions to and in such establishment : 


Provided, that the Order of Her Majesty in Council of the twenty- 
first day of May, one thousand eight hundred and lifty-five, or such 
othei legulation as may be from time to time established by 
Her Majesty for examinations, certificates, probation, or other 
tests of fitness in relation to appointments to junior situations 
in the Civil Service, shall apply to such appointments on the said 
establishment. 


17. [Rep. 41 and 42 Viet., C. 79 (S. L. R.).] 

18. It shall be lawful for Her Majesty by warrant countersigned 
as aforesaid to grant to any such Secretary, officer or servant as 
aforesaid, retained on such last-mentioned establishment, such compen- 
sation, supeiannuation, or retiring allowance on his ceasing to hold office 
as might have been granted to him if this Act had not been passed ; 

And the transfer of any person to the service of the Secretary of 
State in Council shall be deemed to be a continuance of his previous 
appomtment or employment, and sliall not prejudice any claims which 
he might have had in respect of length of service if his service under 
the said Company or Commissioners had continued ; and it shall be 


4 & 5 Will 4, C. 24. l^^wful for Her Majesty, by warrant countersign- 
ed as aforesaid, to grant to any Secretary, 
officer or servant appointed on the said establishment after the first 
formation thereof, Buch compensation, superannuation, or retiring 
allowance as, under the Superannuation Act, 1834, or any other Act 
for the time being in force, concerning superannuations and other 
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Duties of the 
Council, &Q. 


allowances to persons having held civil offices in the public service, 
may be granted to persons appointed on the establishment of one of 
Her Majesty’s Principal Secretaries of State. 

Duties and Procedure op the Council 

19. The Council shall, under the direction of the Secretary of 

State, and subject to the provisions of this Act 
conduct tlie business transacted in the United 
Kingdom in relation to the Government of India 

and the correspondence with India. 

But every order or CKHUinuiiication sent to India shall be signed 
by one of the Principal Secretaries of State ; 

And, save as expressly provided by this Act, every order in the 
United Kingdom in relation to the Government of India under this 
Act shall be signed by such Secretary of State ; 

And all despatches from Governments and Presidencies in India, 
and other despatches from India, which if this Act had not been 
passed should have been addressed to the Court of Directors or to 
their Secret Committee, shall be addressed to such Secretary of State. 

20. It shall 1)6 lawful for tlie Secretary of State to divide the 

Secretary of State Council into Committees for the more conveni- 

to divide the ent transcation of business, and from time to 

Council into Com- 4 . „ in i ^ 

mittees, and to ^ ^ re-arraiige such Committees, and to 

regulate the trans- direct what departments of the business in re- 
action of business lation to the Government of India under this 

Act shall be under such Committees respectively, and generally to 

direct the manner in which all such business shall be transacted. 

President and 21. The Secretary of State shall be the 

Vice-President of -r, • i j n m 

the Council ^ resident or the Council, with power to vote ; 

And it shall be lawful for such Secretary of State in Council to 
appoint from time to time any member of sucli Council to be Vice- 
President thereof ; 

And any such Vice-President may at any time be removed by the 
Secretary of State. 

22. All powers by this Act required to be exercised by the Secre- 
tary of State in Council, and all powers of the 
Meeting of the Council, shall and may be exercised at meetings 
Council Council, at which not less than hve 

members shall be present ; 
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at every meeting tlie Seei’etary of State, oi’ in Iris absence 
the Vice-President, if [iresent, shall preside ; and in the absence of the 
Secretary of State and Vice-President, one of tlie members of 


the Council present shall be chosen by the inenibers present to pre- 
side at the meeting : 

And such Council may act notwithstanding any vacancy therein. 
Meetings of the C'ouncil shall be c(.)nvened and held when and as 
the Secretary of State shall from time to time direct : 

Provided that one such meeting at least ]>e held in every week. 


23. At any 

Procedure 

meetings 


meeting of tlie Council at whieli the Secretary of 
State 'is present, if tliere lie a difference of 

it 

opinion on any (jnestion other tlian the ques- 


tion of the election of a Memlicr of Conncil, 
or other than any question with regard to which a majority of the 
votes at a meeting is hereinafter declared to lie netaissary, the deter- 


mination of the Secretary of State shall be linal ; 

And in case of an etpiality of votes at any meeting of tlie 
Council, the Secretary of State, if present and in his absence the 
Vice-President, or presiding memlier, shall liave a casting vote ; 

And all acts done at an^^ meeting of tlie Council in tlie absence of 
the Secretary of State, except the election of a Memhei’ of tlie 
Conueil, shall require the sanction or approval in writing of the 
Secretary of State ; 


And in case of difference of opinion on any question decided at 
any meeting, the Secretary of State may require tliat his opinion and 
the reasons for tlie same be entered in tlie minutes of tlie pi'oceedings, 
and any Member of the Council wlnf may haNu^ been present at tlie 
meeting may require that Iris opinion, and any reasons for the same 
that he may have stated at tlie meeting, he entered in like manner. 


24. Everv order 


Orders, &c., to be 
open to the perusal 
of Members of Coun- 
cil who may record 
their opinions 


or communication proposed to be sent to India, 
and every order proposed to be made in the 
United Kingdom by tlie Secretary of State 
ivnder this Act, sliall, unless the same lias been 
submitted to a meeting of the Council, be 


all members of tlie 


placed in tlie 
Council durin 


Council room for the perusal of 
g seven days before tlie sending or 


making thereof, except in tlie eases hereinixfter provided: 


And it shall be lawful for any member of the Council to record jn 
C 
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Provision 
eases of urgency. 


a minute hook to lie kept for tliat purpose, liis opinion with respect to 
each such order or oomrnunioation, and a copy of every opinion so 
recorded shall be sent forthwith to the Secretary of State. 

25. If a majority of the Council record as aforesaid their 

Secretary of State opinions against any act proposed to be done 
acting against the tlie Seci'ctary of State shall, if l,e do not defer 

majority to record opinions of the majority, record his 

his reasons reasons for acting in opposition thereto. 

2G. Provided that where it appears to the Secretary of State 

that despatcli of any communication, or the 
making of any order, not being an order 
for wliich a majority of the votes at a 

meeting is hereby made necessary, is urgently required, the communi- 
cation may be sent or order given notwithstanding tlie same may not 
have been submitted to a meeting of the Council or deposited for seven 
days as aforesaid, the urgent reasons for sending or making the same 
being recorded by the Secretary of State, add notice thereof beino- 
given to every member of the Council, except in tlie cases hereinafter 
mentioned. 

27. Provided also, that any order, not lieing an order for whicli 

a majority of votes at a meeting is liereby made 
necessary, which miglit, if this Act liad not been 
passed, have been sent by the Commissioners for 
the Affairs of India, through the Secret Com- 
mittee of the Court of Directors to Governments 
or Presidencies in India, or to the officers or 
servants of the said Company, may, after tlie commencement of this 
Act, be sent to such Governments or Presidencies, oi‘ to any officer or 
servant in India, by the Secretary of State without liaving been 
submitted to a meeting, or deposited for tlie iierusal of the members of 
the Council, and without the reasons being recorded, or notice tliereof 
given as aforesaid. 

23. Any despatclies to Great .Britain which might, if tliis Act 

had not been passed, liave been addressed to the 

catiL o“£ s'eTeTdos- Committee of the Court of Directors, may- 

patches from India ke marked “ secret ” by the authorities sending 

the same; 

And such despatches shall not be communicated to the Members of 
the Council, unless the Secretary of State shall so think lit and direct, 


Orders now sent 
through Secret Com- 
mittee may be sent 
by Secretary of State 
without communica- 
tion with the Council 
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appointments and Pateonage 

29. The appointments of Govern oi--General of India* * *and 

Appointments to ^-esidenoies in India now made by 

be made by or with ^ Oourt or Directors witli the approbation of 

Her Majesty, and the appointments of Advocate- 

Geiieial loi the several Presidencies now made 
with the approbation of the Goinmissioners for the Affairs of India, 
shall be made by Her Majesty by warrant under Her Poyal Sign Manual; 

The appointment of tlie Lieutenant-Governors of provinces or 
territories shall be made by the Governor-General of India, subject to 
the approbation of Her Majesty ; and all such appointments' shall 
be subject to tlie qualifications now by law affecting such offices 
respectively. 

30. All appointments to offices, commands and employments in 

. India, all piomotioiis, wliich by law or under 

Appointments now _ . . i j ui uuuei 

made in India to legulations, usage or custom, are now made 

be made by any authority in India, shall continue to be 
made in India by the like authority, and subject 
to the qualifications, conditions, and restrictions now affecting such 
appointments respectively ; 

But the Secretary of State in Comicil, witli tlie concurreiice of a 

Powei-s of Secre- ’nembeivs present ut a meeting, shall 

tary of State in b^ive the like power to make regulations for the 
Oouncil as to division and distribution of patronage and 

5 0uO«^ _ p * j * 

in India powei or nomination among tlui several authori- 

ties in India, and the like power of restoring to 
their stations, offices, or employments, officers, and servants suspended 
or removed by any authority iu India, as might have been exercised 
by tlie said Court of Directors, with the approbation of tlie Commis- 
sioners for the Altairs of India, if this Act had not been passed. 

31. [ffep. 41 and 42 Viet., C. 79 (S. L. IL).] 

32. Regulations shall be made by the Secretary of State 

in Council, witli the advice and assistance pf the 
Commissioners .tor tlie time being, acting’ ih 
execution of Her Majesty’s Order in Council of 
twenty-first May one thousand eight hundred 
and fifty-five for regulating the admission of 
persons to the Civil Service of the Crown, for 


Secretary of State 
in Council to make 
regulations for the 
admission of can- 
didates to the Civil 
Service of India 
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admitting all persons being nataral born subjects of Her Majesty (and 
of sueli age and qualitication as may be prescribed in this belialf) wlio 
may be desirous of becoming candidates for appointment to tlie Civil 
Service of India to be examined as candidates acciardingly, and for pi'e- 
scribing the brandies of laiowi.edge in whicli such candidates shall be 
examined, and generally for reguhiting and conducting such examina- 
tions, under the superintendence of the said last mentioned Commission- 
ers or of tlie person for tlie lime being entrusted witli tlie carrying out 
of sudi regulations as may lie, from time to time, established by Her 
Majesty for examination, certilicate, or <.»tlier test of htness in relation 
to appointments to junior situations in tiie Civil Service of the Crown ; 

And tlie candidates who may be certitied by the said Commission- 
ors or otlier persons as aforesai<l, to lie entitled under sudi regulations 
shall be recommended for appointment according to the order of their 
proliciency as shown by sucli examinations ; 

And such persons oidy as sliall liave been so certitied as aforesaid 
shall be appointed or admitted to the Civil Service of India by tlie 
Secretary of State in Council : 

Provided always, tiiat all regulations to lie made by tlie said 

Secretary of State in Council under this Act 

Purliaiueut withiu fourteeii 
State to be laid bo- days af ter the making tliereof, if Parliament be 
fore Parhament sitting, and if I’arliament lie not sitting tlien, 

within fourteen da,ys after the next meeting thereof. 

33. xVll appointrnenls to cadetships, naval and military, and 

Other appoint- admissions to service not lierein oilierwige 

ments and admis- pro\'ided for, sliall lie vested in Her Majesi-y ; 

vested in Her Ma ^ "I I'ei'isons to.be troni tnne 

jesty to time recommended for such cjidetships and 

service shall be subrnittcil to Her Majesty by tlio Secretary of State. 

34. Keguiations sliall be made for admitting any 

persons being natiirah-born subjects of Her 

m^?for admitting qualilications as 

may be prescribed in this behalf) who may be 


persons to be ex- 
amined for cadet- desirous of becoming candidates for cadetships 
snips in Engineers * , , . 

and Artillery tl^e engineers and in the artillery, to be 

examined as candidates accordingly, and for 
prescribing the branches of knowledge in which such candidates shall 
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be exiuiiined, and generally fur regulating and conducting sucli 
examinations. 

o5. Not less tliaii one-teiitli of tlie wliole iiurnber of persons to 

lie recommended in any year for military cadet- 

Not less than i i . 

©ne-tenth of persons strips (other tlian cadetships in the engineers 

recommended f o r and artillery) shall be selected according to such 

military cadetships 

to be selected from regulations as tlie Seci-etary of State in Conn- 

sons of persons who cil may from time to time make in this behalf 
have served inlndia , 

rroin among tlie sons of pei*sons who liave ser- 
ved in India in the military or civil services of Her Majesty or of tlie 
East India Company i. 

36. Except as aforesaid, all persons to be recommended for mili- 

. , . , cadetsliips sliall be nominated by tlie Secre- 

Nominations for , 

cadetship to be ‘ bitate and Members of Conncil, so tliat out 

made by Secretary of seventeen uomiuatioiis tlie Secretary of State 

of State and in-, ^ 

Members of Council ^hall have two and each Member of Council 

sliali have one : 

but no persons so nominated shall be recommended unless tlie 
nomination be approved of by the Secretary of State in Council. 

37. Save as hereinbefore provided, all powau’s of making regii- 

-r, , , . , lations in relation to appointments and admissions 

Regulations as to . , ,, 

appointments and ” service and otlier matters connected therewitli, 

admissions to ;xiul ol altering or re\c.)king such regulations 

service ^ ^ 

Avliicli, it tins Act bad not been jDassed, miglil: 

have been exercised by tlie Court of Directors or Commissioners for 

tlie Ahairs ot India , may be exercised by tlie Secretary of State in 
Council ; 

.iVnd all leg Illations in iorce at tlie time oj; tlie ciimmencement 
of this Act in I’elaiion to (lie matters aforesaid sliali remain in force, 
subject nevertheless to alteration or revocation by tlie Secretary of vState 
in Council as aforesaid. 

bS. Any writing under tlie Royal Sign iManual, renewing or 

Bemoval of officer ^ any office, em- 
by Her Majesty to plnyment, or commission, civil or military, in 

S6creffi™'^“or State passed, 

in Council copy would have been required to be transmit- 

ted or delivered within eight days after being 
signed by Her Alajesty to th e chairman or deputy chairman of the 

1 But see further 22 and 23 Yict., C. 41. ~ 
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Court of Directors shall, in lieu tliereof, be coiiimuuicated 
time aforesaid to the Secretary of State in Council. 

Transpee op Property 



Real and personal 
property of the 
Company to vest in 
Her Majesty for the 
purposes of the 
Government of 

India 


39. All lands and hereditaments, monies, stores, goods, chattel, 

and otlier real and personal estate of the said 
Company, subject to the debts and liabilities 
alfecting tlie same respectively, ami the benefit 
of all contracts, covenants and engagements, and 
all riglits to lines, jxmaities, and forfeitures, and 
all otlier emoluments, winch tlie said Company 

shall be seisied or possessed of, or entitled to, at the time of the com- 
mencement of this Act, except tlie capital stock of the said Company 
and the dividend tliereon. shall become vested in Tier Majesty, to be 
applied and disposed of, subject to tlie jirovisions of this Act, for the 
purposes of tlie Government of India. 

40. The Secretary of State in Council, with the concurrence of a 

majority of votes at a meeting, sliall liave full 
power to sell and dispose of all real and personal 
estate whatsoever for the time being vested in 
Her Majesty under this Act, as may be thought 
lit, or to raise money on any siudi real estate by 

way of mortgage, and make tlie pi'oper assurances 
for that purpose, and tt) purchase and acquire any laud or liereditaments 
or any interests therein, stores, goods, chattels ami otlier propert;y, and to 
enter into any contracts whatsoever, as imiy he thouglit lit for the 
purposes of this Act ; 

And all property so aiajiiired shall vest in Her Majesty for the 
sei vice of the (joveinnienl ol, India i and any eonvovanee or assuraiK'iB 
of or concerning any real estate to lie made liy Hie authority of the 
Secretary of State in Council may be made under tlie hands and seal 
of three Members of tlie Council. 

REVENUES 

41. The expenditure of tlie revenues of India, both in India and 

elsewhere, shall be sulrject to the eoutrol of tlie 
Secretary of State in Com mil; 

And no grant or appropriation of any part 
ol: such revenues, or of any other property 
coming into the possession of the Secretary of 


Powers to sell 
and purchase, and 
to enter into con- 
tracts, vested in 
Secretary of State 
in Council, &c. 


Expenditure of 
revenues of India 
subject to control 
of Secretary of 
State in Council 



E xi s fc i n g and 
future debts and lia- 
b i 1 i t i e s of the 
Company and ex- 
penses to be charg- 
ed on revenues of 
India 
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State in Council by virtue of this Act, shall be made without the con- 
ouiience of a majority of votes at a ineetiiig of the Council. 

4^. * * * all tlie bond, debenture and other debt of the said 

Company in Great Britain, and all tire territorial 
<iebt and all other debts of tlie said Company, 
and all sums of money, costs, oliarges and ex- 
penses, which if this Act had not been passed 
would after the time appointed fur the com- 
inencement thereof hiu'e l>een payable by the 
said Company out of the revenues of India, in respect or b.v reason of 
any treaties, covenants, contracts, .grants, or liabilities tlieu existing 
and all expenses, debts and liabilities wliich after the commence'^ 
ment of this Act shall lie lawfully contracted and incurred on account 
of the Government of India, and all payments under this Act, shall be 
charged and chargeable upon the revenues of India alone, as the same 
would have been if this Act had not been pas.sed, and such e.xpenses, 
debts and liabilities lawfully contracted and incurred by the said 

Company ; and such revenues shall not he applied to any other purpose 
whatsoever ; 

And all other monies vested in or arising or accruing from pro- 
perty or rights vested in Her Majesty umler tliis Act, or to be received 

or disposed of by tlie Council under this Act, sliall be apiilie.i in aid of 
such revenues 

4.S. Snell part of the revenues of India as shall be from time to 

time remitted to Great Britain, and all monies of 
tlie said Company in tiieir treasury or under the 
care of their cashier, and all other monies in 
Gieat Britain of the said Company, or which 
would have been received by them in Great 
Britain it this Act had not been passed, and all 
monies arising or accruing in Great Britain from any property or rights 
vested in Her Majesty by this Act, or from the safe or disposition 
t lereof, shall be paid to the Secretary of State in Council, to be applied 
for the purposes of this Act ; 

And all such monies, except as hereinafter otherwise provided 
.Jiall be paid into the Bank of England, to the credit of an account to 
be opened^ by the Governor and Company of the Bank of England, to be 
intituled “ The Account of the Secretary of State in Council of India ”• 


Revenues remit- 
ted to Great Britain 
and monies arising 
in Great Britain, to 
be paid to Secretary 
of State in Council, 
&c. 
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An.l .11 .u„nie. ro Un pl..e,i to tho evoclit of 
,!.!< A.'i -Viall w- paill "iri upon .Icafts or ordert^ Mgner ^ ^ 
Men.V.-,-. of CoHUoil arul oonuter.igued In- the Secretary of State or 
hi. Under Secretaries ; and such account shall be a pubhe 

Provided ahvays. that the Secretary of State m Council may cause 
1 ,. he kept from lime to time, under tiie care ol: ihetr casliiei, m an 
-ecounr to Vte kent at the Bank of England, such sum or stims of nmnej 

, ‘ .-...rv for the mvments now made out of money 

av tliev «leeiii necespaix lui nie paNiiit-m 
Ht-tder ihe care of the cashier of the said Company. 


44. Li'^?p* 41 i 

45. Then'* 


St.ock accounts to 
be opened at tlie 


Bank 


4-2 Viet., C. 79 (S. L. E.).] 

,e raised in the books of the Governor and Com- 
j, any of the Bank of England such accounts as 
may be necessary in respect oi any stock ci 
Stocks of Ciovernmenr annuities ; and all such 
accounts respectively shall be intituled '•The 

1 . r tUo ‘seei-et-irv of State in Council of India ; and 

Stock aecouot oi Tbe k5ecietv,u\ 

every such aeecmiit shall be a public account. 

4t). [Rep. 41 and 42 Viet., C. 79 (S. L. R.).] 

Secretary of State in Council, by letter of attoine}, 
executed by three Members of the Council and 
countersigned by the Secretary of State or one 
of liis Under Secretaries, may authorize all or 
any of tlie cashiers of the Bank of England to 
sell and transfer all or any piart of the stock oi 

Itocks standing, or that may thereafter stand in the books of the 
Baidc to the several accounts of the Secretary of State in Connml, 
to purchase and accept stock on the said accounts, and to receive 
...„ dividends due and to become due on the several stocks standing or 
tliat may thereafter stand on the said accounts, and by any vvntin 
sisned by three members of the Council and countersigned as aforesaid, 
inly direct the application of the monies to be received in respect of 
such sales and dividends. 

But no stock shall be purchased or sold and transferred by any of 
the said cashiers, under the authority of such general letter of attorney , 
except upon an order in writing directed to the said Chief Cashier and 
Chief Accountant from time to time and duly signed and countersigned 

as aforesaid^ 


Power to grant 
letters of attorney 
for sale, 

stock and receipt of 
dividends 


Si 
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48. All Exchequer Bills, Exchequer bonds, or other Government 

Securities, of whatsoever kind, not hereinbefore 

E:4hTque?^ ^‘eferred to, which shall be held by the Governor 

bonds, and other and Gompaiiy of the Bank of England in trust for 

0 G EL E 1 1 1 G S ^ 

or on account of tlie East India Company at the 
time of the commencement of this Act shall thenceforward be held by 
the said Governor and Company in trust for and on account of the Secre- 
tary of State in Council ; 

And all such securities as aforesaid, and all such securities as may 
thereafter be lodged with the said Governor and Company b}" or on 
behalf of the Secretary of State in Council, shall and may be disposed 
of and the proceeds thereof applied as may l)e authorized b.y order in 
writing signed by tliree members of Council, and countersigned by the 
Secretary of State or one of his Under Secretaries, and directed to the 
said chief Cashier and Chief acountant. 


49. All powers of issuing bonds, debentures and other securities 


Powers of borrow- 
ing transferred to 
Secretary of State 
in Council, &c. 


for money in Great Britain wdiich, if this Act 
had not been passed might have been exercised 
b.y the said Company, or tlie Court of Directors 
under the direction and control of the Commission- 


ers for the affairs of India, or otherwise, shall and may be exercised b}^ 
the Secretary of State in Council, with the concurrence of a majority 
of votes at a meeting ; 

And such securities as might have been issued under the seal of 
the said Company shall be issued under the hands of three members 
of the Council, and countersigned by the Secretary of State or one of 
his Under Secretaries. 


50. [Eep. 55 and 56 Yict., C. 19 (S. L. R.)] 

51. The regulations and practice now acted on by the Court of 


Present system 
of issuing wairrants 
to be continued 

Council of India under 


Directors on the issue of warrants or authorities 
for the payment of money shall be maintained 
and acted on by the Secretary of State in 
this Act until the same be altered by the 


authority of Her Majesty in Council : 

Provided "‘That warrants or authorities which have here- 

tofore been signed by the two Directors of the Bast India Company 
shall, after the comineiicement of this Act, be signed by three mem- 
bers of tlie Council of India. 

D 
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52. It sliail l>e lawful for Her Majesty, by warrant uiider tier 

Roval Sii 2 ,Ti Alannal, countersigned by tlie 
in Gloat ClKU.eello,. of the Exchequer, h:, appoint, f rom ti.ue 

i;o time a tit person to be Auditor of the Acconiits 
of the Secretary of State in Council, and to authorize such auditor to 
appoint and reiuove from time to time such assistants as may be 
specified in siicli wairraid. and every sncli auditor shall hold office 
during good behaviour : 


i\.ncl tliere shall be paid to such auditor and assistants out of 
the revenues of India sucli respective salaries as Her Majesty, by wurr- 
rant as aforesaid countersigned as aforesaid, may direct ; 

And such Auditor sliall examine and audit the accounts of the re- 
ceipt, expenditure, and disposal in Great Britain of all monies, shares 
and property applicable for the purposes of this Act ; and tlie Secretary 
of State in Council shall, by the officers and servants of tlie establishinent 
produce and lay before such auditor from time to time all sucli accounts, 
accompanied by proper vouchers for tlie support of tlie same, and shall 
submit to his inspection all books, papers, and writings having relation 
thereto; 


And such auditor shall have power to examine all such officers and 
servants in Great Britain of the establishment as he may see fit in 
relation to such accounts, and the receipt, expen ditm-e, or disposal of 
such monies, shares, and property, and for that purpose, by writing under 
his hand, to summon before liirn any such officer or servant; 

x4nd such auditor shall report from time to time to the Secretary 
of State in Council his approval or disapproval of such accounts, with 
such remarks and observations in relation tliereto as he may think fit 
specially noting any case if there shall be, in which it shall appear to 
him that any money arising out of the revenues of India has been 
appropriated to other purposes than those of tlie Government of India to 
which alone they are declared to be applicable ; and shall specify in 
detail in his lepoits all sums of money, shares and property ■which 
ought to be accounted for, and are not brought into account, or have 
not been appropriated, in conformity with the provisions of this Act, 
01 ha\ e been expended or disposed of without due authority, and shall 
also specify any defects, inaccuracies, or irregularities, which may 
appear in such accounts, or in the authorities, vouchers, or documents 
having relation thereto; 
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d all HLicl! i-eports sliall be laid before botli Hoiises of Parlia- 
ment by 8iicii auditor, together with the accounts of the year to 
which tlie same may relate. 

5o. The Secretary of State in Council shall, within the lirst 

Accounts to be f<Jurteen days daring which Parliament may lie 

May in 

every year, lay before both Houses of Parlia- 
ment an account tor the linancial year preceding the last completed 
of the annual produce of the revenues of India, distinguishing the 
same umler the respective heads thereof, at each of the several 
Presidencies or Governments, and of all the annual receipts and 
disbursements at home and abroad on account of the Government of 
India, distinguishing the same under tlie respective heads thereof 
tugethei with the latest estimate of tlie same for the. last financial 
yeai, and also the amonnt of the debts chargeable on tlie revenues of 
India, with the rates of interest they respectively carry, and the 
annual amount of such interest, the state of the effects and credits at 
each Presidency or Governnieut, ami in England or elsewhere ap- 
plicable to the purposes of the Govermueiit of India, according to the 
latest advices which have been received thereon, and also a list of the 
establisluaent of tlie Secretary of State in Council, and the salaries 
and aliowauc'es payable in respect thereof ; 

Ami if any new or increased salaries or pensions of lifty pounds 
a year or upwards have been granted or created within a year, the 
particulars thereof shall lie specially stated and explained at the foot 
of the acconnt of such year ; 

And such account shall lie accompanied by a statement prepared 
from detailed reports from each Presidency and district in India in 
such form as shall best exhibit the moral and material progress and 
condition of India in each such Presidency. 

54. When any order is sent to India directing tlie actual coin- 
When order to nienceiuent of hostilties by Her Majesty’s 

tTeTSTent 

the fact to be com- eoiummiicated to both 

municated to Par- Houseis of Parliament witliin three months 

h ament 

after the sending of sucli order, if Parliament 
be sitting, unless such order sliall have been in the meantime revoked 
or suspended, and, if Parliament not sitting at the end of such 
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*0 10 
^>D. 


Except for repell - 
iiig invasion, the 
revenues of ladia 
not applicable for 
any military opera- 
tion beyond the 
frontiers 


Indian ^Military 
and Naval Forces 
remain under exist- 
ing conditions of 
service 


three months, then witliin one month after the next meeting of 
Parliament. 

for preventing or repelling actual invasion 
of Her Majesty’s Indian possessions, or 
under other sudden and urgent necessity, the 
revenues of India shall not, without the consent 
of both Houses of Parliament, be applicable to 
defray the expenses of any military operation 
carried on beyond the external frontiers of such 
possessions by Her Majesty’s forces charged upon such revenues. 

EXISTING ESTABLISHMENTS 

56. The Military and Naval Forces of the East India Company 

shall be deemed to be the Indian Military and 
Naval Forces of Her Majesty, and shall be 
under the same obligations to serve Pier Majesty 
as they would have been under, to serve the said 
Company, and shall be liable to serve within the 

same territorial limits only, for the same terms only , and be entitled to 
the like pay, pensions, allowances, and privileges, and the like advan- 
tages as regards promotion and otherwise, as if they had continued in 
the service of the said Company ^ such forces, and all pei sons lieieaftei 
enlisting in or entering the same, shall continue and be subject to all 
Acts of Parliament, laws of the G-overnor-General of India in Council, 
and articles of war, and all other laws, regulations and piovisions 
relating to the East India Company’s Military and Naval Forces 
respectively as if Fler Majesty's Indian Military and Naval foices 
respectively had throughout such Acts, laws, articles, legulations, and 
provisions been mentioned or referred to, instead of such foices of the 
said Company. 

And the pay^ and expenses of and incident to Her Majesty s 
Indian Military and Naval Forces shall be defrayed out of the 
revenues of India. 

57. Provided that it shall be lawful for Her Majesty from time 

to time by order in Council to alter or regulate 
the terms and conditions of service under which 
persons hereafter entering Her Majesty’s Indian 
Forces shall be commissioned, enlisted, or enter- 
ed to serve ; 


Provision for per- 
sons hereafter en- 
tering Her Majes- 
ty’s Indian Forces 
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Officers, etc., in 
employ of the com- 
13 any at the com- 
mencement 01 this 
Act to be deemed to 
hold offices under 
Her Majesty 


And the forms of attestation and of the oath or declaration to be 
used and taken or made respectively on attesting persons to serve in 
Her Majesty’s Indian Forces shall be such as Her Majesty with regard 
to the European Forces, and the Governor-General of India in Council 
with regard to the Naval Forces, shall from time to time direct : 

Provided that every such Order in Council shall be laid before 
both Houses of Parliament within fourteen days* after the making 
thereof, if Parliament sitting and, if Parliament be not sitting, then 
within fourteen days after the next meeting thereof. 

58. All persons who, at the time of the 
commencement of this Act, shall hold any 
offices, employments or commissions whatever 
under the said Company in India shall thence- 
forth be deemed to hold such offices, employ- 
ments and commissions under Her Majesty as 
if they had been appointed under this Act and shall be paid out of 
the revenues of India ; 

And the transfer of any person to the service of Her Majesty 
shall be deemed to be a continuance of his previous service, and shall 
not prejudice any claims to pension or any claims on the various an- 
nuity funds of the several Presidencies in India, which he might 
have had if this Act had not been passed. 

59. xAll orders, regulations, and directions lawfully given or 

made before the commencement of this Act by 
the Court of Directors or by the Commissioners 
for the Affairs of India shall remain in 
force ; but the same shall, from and after 
the commencement of this Act, be deemed to 
be the orders, regulations, and directions under 
this Act, and take effect and be subject to alteration or revocation 
accordingly. 

60 to 62 [Pep. 55 and 56 Viet., C. 19 (S. L. E.) ] 

63. In case tlie person who shall be entitled under any provisions 

for appointment to succeed to the office of Gover- 
nor-General of India upon a vacancy therein, or 
who shall be appointed absolutely to assume the 
office, shall be in India (upon or after the hap- 
pening of the vacancy, or upon or after the 


All orders of the 
Court of Directors 
or Board of Con- 
trol given before 
commencement of 
this Act, to remain 
in force 


G 0 ver n 0 r - G e n er al 
may exercise his 
powers before he 
takes his seat in 
Council, &c. 
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leceipt of such absolute appoiotiiient, as the case may require, but shall 
he absent from Fort William in Bengal, or from the place where 
e Council of the Cfovernor-Cteneral of India may then be. and it shall 
*ar to him necessary to exercise the powers of Governor-General 
before he shall have taken his seat in Council, it shall be lawful for 
him to make known by proclamation his appointment, and his intention 
to assume the said office of Governor-General ; 

Ami after such proclamation, and thenceforth until he sliall 
repair to Fort William or the place wliere the Council mav assemhie. 
it shall be lawful for him to exercise alone, all or any of the powers 
whicii might be exercised by the Governor-General in Council, except 
the power of making iaw^s and regulations ; 

And all acts done in the exercise of the said powers, excepit as 
aforesaid, shall be of the same force and effiect as if they had been 
done by the Governor-General in Council ; 

1 rovided that all acts done in the said Council after the date of 
sLicIi proclamation but before the communicatiou thereof to such Council, 
shall he valid, subject nevertheless to revocation or alteration bv the 
peison who shall have so assumed the said office of Governor-Geiierai 

And when the office of Governor-General is assumed under the 
foregoing provision, if there be at any time before the Governor- 
General takes liis seat in Council, no Vice-President of the Council 
authorised to preside at meetings for making laws and regulations (as 
provided by section 22 of the Government of India Act, 1853), the 
fecnioi oidinai^ inenibei of Council therefor sent sliall preside therein 

with the same powers as if a Vice-President had been appointed and 
were absent. 


CONTINUANCE OP EXISTING ENACTMENTS 

b4« Ail iVcts and j.)iovisions of law in force or otherwise concern •• 

Existing provi- P^'^visions of 

sions to be applica- ^ <^ontinue in force, and be construed as 

I'ef erring to the Secretary of State in Coiin- 
State in Council &c. . *1 - , « 

ml in the place of the said Company and the 

Court of Directors and Court of Proprietors thereof ; 

And all enactments applicable to the officers and servants of the 
said Company in India, and to appointments to office or admissions to 

1. S. 12, and 16 and 17 Viet, c. 95 was repealed by 24 and 25 Viet' 
c., 67j s. 2^ see s. 15 of that Act 



THE GOVEENMENT OF INDIA ACT, 1858 


service l).y the sai<l Court of Directors, shall, sul>jeet to tlie provisions 


of this Act, reiiniin applicable to the officers and servants <'on tinned 
and to the ollicers and servants appointed or employed in India and to 
appointments to <iffice and admissions to service under tlie authority of 
tliis Act. 


ACTION AND CONTRACT 

65. The Secretary of State in Council shall and may sue and be 

Secretary of State well in India as in England by the 

in Council may sue name of tlie Secretary of State in Council as a 

and be sued , , 

body coi'porate ; 

And all persons and bodies politic shall and may have and take the 
same suits, remedies and proceedings, legal and. ecpiitable, against the 
Secretary of State in Council of India as they could have done against 
the said Company; 

And the property and effects hereby vested in Her Majesty for 
the purposes of the Government of India, or acquired for the said 
purposes, shall be subject and liable to the same judgments and execu- 
tions as they Avould, wliile vested in tlie said Company, have been 

lialile to in respect of debts and liabilities lawfully contracted and 
incurred by the said company. ^ 

66. [Rep. 4i and 42 Viet., C. 79 (S. L. R.).] 

b7. All treaties made hy the said Company shall be binding on 

Treaties shall be Majesty ; and all contracts, covenants, lia- 

binding on Her hilities and engagements of the said Companv 

tracts, (fcc., of com- niade, mcuiied oi entered into before the com- 
pany may be mencement of this Act, may be enforced bv 

and against the Secretary of State in Council in 
like manner and in the same Courts as they might have been liy and 
against the said Corapeany if this Act had not been passed. 

68. Neither the Secretary of State nor any member of the' 

Council sliall be personally liable in respect of 

oil not personally ^ contract, covenant, or engagement of 
liable the said Company as aforesaid, or in respect of 

any contract entered into under the autiiority 
of this Act, or other liability of the said Secretary of State or Secretary 

1 See P. & 0. S. N. Co, v. Secretary of State for India, 4 Bom. H. G. 
Rep. Appendix, pp. 45 per Peacock, G. J. 
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of State in Council in their official capacity ; but all such liabilities, and 
all costs and damages in respect thereof, shall be satisfied and paid 
out of the revenues of India. 


71. * tin 

Company not to 
be liable in respect 
of any claim arising 
out of any covenant 
made before the pass- 
ing of this Act 

before the passing 


■ said Company siiall not, after tlie passing of this 
xAct, be liable in respect of any claim, demand, 
or liability which has arisen or may hereafter 
arise out of any treaty, covenant, contract, 
grant, engagement, or fiduciary obligation made, 
inciirred or entered into by the said Compaii}' 
of this Act, whether the said Company would, 


but for this Act, have been bound to satisfy such claim, demand, 
or liability out of the revenues of India, or in any other manner 


whatsoever. 

72 & 73 [Rep. 41 & 42 Viet., C. 79 (S. L. R.).] 

74 [Rep. 55 & 56 Viet., C. l9 (S. L. R.)] 

75 [Rep. 41 & 42 Viet., C. 79 (S. L. R.)] 
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THE INDIAN COUNCILS’ ACT, 1861 

[1ST August is61] 

AN ACT TO MAKE BETTEE PEOVISION FOE [THE CONSTITUTION 
OF THE COUNCIL OF THE GOVEENOE-GENEEAL OF INDIA, AND FOE 
THE LOCAL GOVEENMENT OP THE SEVEEAL PEESIDENCIES AND 
PEOVINCES OF INDIA, AND FOE THE TEMPOEAEY GOVEENMENT OF 
INDIA IN THE EVENT OF A VACANCY IN THE OFFICE OP GOVEENOE- 
GENEEAL. 

Whereas it is expedient that the provisions of former Acts of 
Parliament respecting the constitution and functions of the Council 
of the Governor-General of India should be consolidated and in 
pertain respects amended, and that power should be given to the 
Governors in Council of the Presidencies of Fort Saint George 
and Bombay to make laws and regulations for the Government 
of the said Presidencies ; and that provision should be made 
for constituting the like authority in other parts of Her Majesty’s 
Indian dominions : Be it therefore declared and enacted by the Queen’s 
Most Excellent Majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 
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1. This Act may lie cited for all purposes as “ Tlie Indian Comi- 
Short title Act, 1861. 


2. Sections fort 

Acts and parts of 
Acts repealed 

dinarv ineiiiber of the 


y, forty-three, forty-four, fifty, sixty-six, seven- 
ty, and so iiinch of sections sixty-one and sixty- 
four as relates to vacancies in the office of or- 
Coiincil of India, of the Act of the third and 


fourth years of King Williain the Fourtli, chapter eighty-five, for 
effecting an arrangement with the East India Company, and for tlie 
better Grovemment of Her Majesty's Indian territories, till the thirtieth 
day of April, one tliousand eiglit hundred and fifty-four, sections 
twenty-two, twenty-three, twenty-four and twenty-six of the Act 
of the sixteenth and seventeenth years of Her Majesty, chapter 
ninety-five, “ to provide for the Government of India ” and the Act 
of the twenty-tbird and twenty fourth years of Her Majesty, 
chapter eight-seven, to remove doubts as to the authority of 
the senior member of the Council of the Governor-General of 
India in the absence of the president,” are hereby repeal- 
ed : and all other enactments wdiatsoever now in force -with 
relation to the Council of the Governor-General of India, or to the 
Councils of the Governors of the respective Presidencies of 
Fort Saint George and Bombay, shall, save so far as tlie 
same are altered by or are repugnant to this Act, continue in force, 
and be applicable to the Council of tlie Governor-General 
of India and the Councils of the respective Presidencies under’ 


this Act. 


3. There shall be five ordinary members of the said Council of 

the Governor-General, three of whom shall from 

the Council of the appointed from 

Governor-General of among such persons as shall have been at the 

time of such appointment, in the service in India 
of the Crown, or of the Company and the Crown, for at least ten years ; 
and if the person so appointed shall be in the military service of 
Crown, he shall not, during his continuance in office as a member of 
Council, hold any military command, or be employed in actual military 
duties ; and the remaining two, one of whom shall be a barrister or a 
member of the Faculty of advocates in Scotland of not less than five 
years’ standing, shall be appointed from time to time by Her Majesty 
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by warrant under Pier lioyal Sign Manual ; and it sliall be lawful for 
the Secretary of State in Council to appoint the Conunander-iu-Chief of 
Her ]\Iajesty’s Forces in India to be an extraordinary member of the 
said C()uncil, and sucli extraordinary member of Council shall have 
rank and precedence at the Council Board next after the Governor- 
Geoerai. 

4. The present ordinary members of the Council of the 
, Governor-General of India sliall continue to be 

of Oouncil to con- ordinary members under and for the purposes of 

this Act ; and it shall be lawful for Her Majesty, 
on the passing of this Act, to appoint by warrant as aforesaid an 
ordinary member of Council, to complete the number of five hereby 

established ; and there shall be paid to such 
ordinal' V member, and to all other ordinarv 


Appointment of 
fifth member, and 
salaries of members, 
&c. 


members who may be hereafter appointed, such 
amount of salary as may from time to time be 
fixed for members of the Council of the Governor-General by the 
Secretary of State in Council, with the concurrence of a rnajoritj' 
of members of Council present at a meeting ; and all enactments of 
any Act of Parliament or law of India respecting the Council of the 
Governor-General of India and the members there shall be held to 
apply to the said Council as constituted by this Act, except so far as 
they are repealed by or are repugnant to any provisions of this 
Act. 

5. It shall be lawful for the Secretary of State in Council, with 

^ , the concurrence of a maiority of members 

Provisional ap- 
pointments of mem- present at a meeting, and for Her Majesty, 

bers of Councils Py warrant as aforesaid, respectively, to ap- 

point any person provisionally lo succeed to the office of ordinary 
member of the Council of the Governor-General, when the same shall 
become vacant by the death or resignation of the person holding 
the said office, or on his departure from India with intent to return 
to Europe, or on any event and contingency expressed in any such 
provisional appointment, and such appointment again to revoke; but no 
person so appointed to succeed provisionally to such office shall be 
entitled to any authority, salary, or emolument appertaining thereto 
until he shall be in the actual possession of such office, 
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6. Wlieiiever tiie said Governor-GcDera] in Gouricii shall declare 

. . . it is expedient that the said Governor-General 

Provisions during i ij • • 

absence of Govern- snouia visit any part of India unaccompanied by 
or-General in other his Council, it shall be lawful ' for the said 

jpdiX IjS Ox jLucliOj ^ 

Governor-General in Council, previously to the 
departure of the Governor-General, to nominate soine member of the 
said Council to be President of the said Council, in whom 
during the time of such visit, the powers of the said Governor- 
General in assemblies of the said Council shall be reposed, except that 
of assenting to or withholding his assent from, or reserving for the 
signification of Her Majesty’s pleasure, miy law or regulation, as 
hereinafter provided ; and it shall be lawful in every such case 
foi the said Goveinoi -General in Council by an order for that pur- 
pose to be made, to authorize the Governor-General alone to exercise 
all or any of the powers which might be exercised by the said Governor- 
General in Council, in every case in which the said Governor-General may 
think it expedient, to exercise tiie same, except the power of makin^'* 
laws or regulations. 

7. Whenever the Governor-General, or such President so nomi- 

Provision in case as aforesaid, shall be obliged to absent 

nlSeraf “'a" 

from meeting of meetings for tlie purpose of making laws and 
Council regulations, as hereinafter provided, owing to 

indisposition oi any othei cause whatsoever, and shall signify his 
intended absence to the Council, then and in every such case the senior 
member for the time being who shall be present at such meeting shall 
preside thereat, in sucli manner, and with such full powers and 
authorities during the time of such meeting, as such Governor-General 
or President would have had in case he had been present at such meeting' 
pi ovided always, that no act of Council made at any such ineetin^^' shall 
be valid to any ellect whatsoever unless the same shall be signed by such 
Governor- General or President respectively, if sucli Governor-General 
or President shall at tlie time lie resident at the place at which such meet- 
ing shall 1)6 asseml)led, and shall not be prevented liy su(:di in(iisp(.)sition 
from signing the same: Provided always, that in case sucli Governor- 
General or President, not being so prevented as aforesaid, shall 
decline oi lefuse to sign such act of Council, he, and the several 
members of Council who sliall have signed the same, shall miituallv 

tj 
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Power of Gover- 
nor-General to make 
rules for conduct of 
business 


Council, where to 
assemble 


exchange with and commimicate in writing to each other the grounds 
and reasons of their respective opinions, in like manner and subject to 
such regulations and ultimate responsibility as are by an Act of the 
thirty-third year of King George the Third, chapter fifty-two, sections 

33 Geo 3 c 52. forty-seven, forty-eight, forty-nine, fifty, fifty- 
ss. 47 to 51 ' one, provided and described in cases, where such 

Governor-General shall, when present, dissent from any measure pro- 
posed or agitated in the Council. 

8. It shall be lawful for the Governor -General from time to 

time to make rules and orders for the more con- 
venient transaction of business in the said Coun- 
cil ; and any order made or act done in accordance 
wuth such rules and orders (except as hereafter 

provided respecting hws and regulations) shall be deemed to be the or- 
der or act of the Governor-General in Council 

9. The said Council shall from time to time assemble at such 

place or places as shall be appointed by the 
Governor-General in Council within the territories 

of India; and as often as the said Council shall assemble within either of 
the Presidencies of Fort Saint George or Bombay, the Governor of such 
Presidency shall act as an extraordinary member of Council ; and as 
often as the said Council shall assemble with any other division, province, 
or territory having a Lieutenant-Governor, such Lieutenant-Governor shall 
act as an additional councillor at meetings of the Council, for the purpose 
of making laws and regulations only, in manner hereinafter provided. 

10. For the better exercise of the power of making laws and 

A-ia-x- 1 regulations vested in the Governor-General in 

Additional mem- ^ ^ 

Council, the Governor-General shall nominate, in 
addition to the ordinary and extraordinary mem- 
bers above mentioned, and to such Lieutenant- 
Governor in the case aforesaid, such persons, not 
less than six or more than twelve in number, as to him may seem 
expedient, to be members of Council for the purpose of making laws 
and regulations only ; and such persons shall not be entitled to sit or 
vote at any meeting of Council, except at meetings held for such pur- 
pose ; Provided, that not less than one-half of the persons so nominated 
shall be non-official persons, tliat is persons wdio, at the date of such 
nomination shall not be in the civil or military service of the Crown in 


bers to be sum- 
moned for the pur- 
pose of making 
laws and regu- 
lations 
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India ; and that the seat in Co an oil of any non-official member accepting 
office under the Crown in India shall be vacated on such acceptance. 

11. Every additional member of Council so nominated shall be 


Such member to 
be appointed for two 
years 


summoned to all meetings held for the purpose 
of making laws and regulations for the term of 
two years from the date of such nomination. 


12- It shall be lawful for any such additional member of Council 


Resignation of ad- lesign his office to the Governor-General and 
ditional members on acceptance of such resignation by the Gov- 
ernor-General such office shall become vacant. 

13. On the event of a vacancy occurring by the death, acceptance 

of office, or resignation accepted in manner 

to "0.1D 

vacancy in number afoiesaid, of an^‘ such additional member of 

of additional mem- Council, it shall be lawful for the Governor- 

General to nominate a person as additional 

member of Council in his place, who shall exercise the same functions 
until the termination of the term for which the additional member so 
dying, accepting office or resigning, was nominated: Provided always, 
that it shall not be lawful for him by such nomination to diminish the 
proportion of non-directed to be nominated. 


14. No law or regulation made by the Governor-General in Coim- 


No law to be in- 
valid by reason of 
number of non- 
official members 
being incomplete 


cil in aceordance with the provisions of this Act 
shall be deemed invalid by reason only that the 
proportion of non-official additional members 
hereby provided was not complete at the date of 
its introduction to the Council or its enactment. 


15. In the absence of the Governor-General and of the President, 


Senior ordinary 
member of Council 
to preside at meet- 
ings for making 
laws and regulations 
in absence of Gover- 
nor-General, &c. 
Quorum 


nominated as aforesaid, the senior ordinary 
member of the Council present shall preside at 
meetings of tlie Council for making laws and 
regulations ; and the power of making laws 
and regulations vested in the Governor-General 
in Conneil sliall be exercised only at meetings 


of the said Council at wbicb such Governor-General 


or President, or 


some ordinary member of Council and six or more members of the said 


Council (including under the term members of the Council such 


additional members as aforesaid), shall be present ; and in every 
case of difference of opinion at meetings of the said Council for 
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making laws and regulations, where there shall bean equality of voices, 
the Governor-General, or in his absence the President, and in the 
absence of the Governor-General such senior ordinary member of 


Council there presiding, shall have two votes or the casting vote. 

16. The Governor-General in Council shall, as soon as conve- 
niently may be, appoint a place and time for the 

Governor-General meeting of the said Council of the Governor- 

to appoint first ' . 

meeting for making General for making laws and regulations under 
laws and regulations summon thereto as well the addi- 

tional Councillors nominated by and under this Act as the othei 


members of such Council , and until such first meeting the poweis now 
vested in the said Governor-General of India in Council of making laws 


and regulations shall and may be exercised in like manner and by the 
same member, as before the passing of this Act. 

17. It shall be lawful for the Governor-General in Coimcil from 


Power to appoint 
and adjourn meet- 
ings for making 
laws and regula- 
tions 


time to time to appoint all other times and 
places of meeting of the Council for the purpose 
of making laws and regulations under the provi- 
sions of this Act, and to adjourn, or from time 
to time to authorize such President, oi senioi 


Ordinary Member of Council in his absence, to adjourn any meeting foi 
the purpose or making laws and regulations from time to time and 


from place to place. 

18. It shall be lawful for the Governor-General in Council to 
, , make rules for the conduct of business at 

of business at such meetings of the Council tor the pin post o 

meetings making la\vs and regulations under the provi- 

sions of this Act. prior to the first of such meetings ; but such rules 
may be subsequently amended at meetings for the purpose of unaldng 
laws or regulations subject to the assent of the Governor-Geiiei al and 
such rules shall prescribe the mode of promulgation and authentica- 
tion of sueli laws and regulations. Provided always, that it shall be 
lawful for the Secretary of State in Council to disallow any such rule, 


and to render it of no effect. 


19. No business 

Business to be 
transacted at such 
meetings 


shall 1)6 transacted at any meeting for the 
purpose of making laws and regulations, 
except as last herein before provided, other 
than the consideration and enactment of mea- 
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sores introduced in tlie Council for the purpose of sncli enactment • 
and it shall not be lawful for any member or additional member 
to make or for the Council to entertain any motion, unless sucli 
motion l)e for leave to introduce some measur(3 as aforesaid into 
Council, or have relerencc ti^) some measure actually introduced 
tlierein ; Provided always, that it shall not be lawful for any member 
01 atlditional membei to intioduce*, without tlie pres^ions sanction 
of the Governor-G-eneral, any measure atfecting, — 

(i) The Public Debt oi public revenues of India, or by’ which any 
charge would be imposed on such revenues : 

(ii) The leligion oi leligious rig’hts and usages of any class of 
Her Majesty’s subjects in India. 

(iii) The discipline or maintenance of any part of Her Majesty’s 
Military or Naval Forces : 

(iv) The relations of the Government with foreign princes or 
states. 

20 . When any law or regulation has been made by the Council 

at a meeting for the purpose of making laws 
and regulations as aforesaid it shall be lawful for 
the Governor-General whether he shall or shall 
not have been present in Council at the makino- 

o 

tiisi6ofj to doclftro tliftt li6 tissonts to tii© s&in© 
or that he withholds his assent from the same, or that he reserves the 
same for the signification of the pleasure of Her Majesty thereon ; 
and no such law or regulation shall have validity until the Governor- 
General shall have declared his assent to the same, or until in the ease 
of law or regulation so reserved as aforesaid Her Majesty shall have 
signified her assent to the same to the Governor-General, throngh the 
Secretary of State for India in Council, and such assent sliall have 
been duly proclaimed by the said Governor-General. 

21. Whenever any such law or regulation has been assented to by 

the Governor-General, he shall transmit to the 
Secretaiy of State for India an authentic copy 
thereof; and it shall be lawful for Her Majesty 
to signify, through the Secretary of State for 
India in Council, her disallowance of such law ; 
and such disallowance shall make void and annul such law from or 
af%thedayon which the Governor-General shall make known hv 


Assent of Gover- 
nor-General to laws 
and regulations 
made at such meet- 
ings 


Power of the 
Grown to dis- 
allow laws and re- 
gulations made at 
such meetings 
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proclamation or by signification to bis Council, that he has leceived 
the notification of such disallowance by Her Majesty. 

22. The Governor-General in Council shall have power at meetings 

for the purpose of making laws and regulations 
Extent of the . . , 


powers 01 the 
Governor-General in 
Council to make 
laws and regulations 
at such meetings 


as aforesaid, and subject to the provisions heim- 
in contained, to make laws and regulations foi 
repealing, amending, or altering any laws oi 
regulations whatever now in force or hereafter to 
be in force in the Indian territories now under the dominiou of 
Her Majesty, and to make laws and regulations for all persons, 
whether British or Native, foreigners or others, and for all courts of 
justice whatever, and for all places and things whatever within the 
said territories, and for all servants of the Government of India 
within the dominions of princes and states in alliance with Her 
Majesty-*'; and the laws and regulations so to be made by the 
Governor-General in Council shall control and supersede any 
laws and regulations in any wise repugnant thereto which shall 
have been made prior thereto by the Governors of the Presidencies of 
Fort St. George and Bombay respectively in Council, or the Governoi 
or Lieutenant-Governor in Council of any presidency or other territoiy^ 
for which a Council may be appointed, with power to make laws and 
regulations, under and by virtue of this Act . 

Provided always, that tlie said Governor-General in Council shall 
not have the power of making any laws or regulations which shall 
repeal or in any way affect any of the provisions of this Act ; 

Or any of the provisions of the Acts of the third and fourth years 
of King William tlie Fourth, chapter eighty-five, and of the sixteenth 
and seventeenth years of Her Majesty, cliapter ninety-five, and of tlie 
seventeenth and eighteenth years of Her Majesty, chapter seventy- 
seven, wliioh after the passing of tins Act shall remain m foioe . 

Or any provisions of the Act of the twenty-first and twenty- 
second years of Her Majesty, chapter one hundred and six, entitled, 
“ An Act for the Better Government of India,” or of the Act of the 
twenty-second and twenty-third years of Her Majesty, chapter forty- 

one, to 8)mend the s&me . 


* See also 88 Viot., o. 17 , s. 1, & 32 & 33 Viet, o. 95, 
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Or of any Act enabling the Secretary of State in Council to raise 
mone}^ in the United Kingdom for the Government of India ; 

Or of the Acts for punishing mutiny and desertion in Her 
Majesty’s Army or in Her Majesty’s Indian Forces respectively, 
but subject to the provision contained in the Act of the third 
and fourth years of King William the Fourth, chapter eighty - 
five, section seventy-three, respecting the Indian Articles of War: 

Or any provisions of au}^ AcF^ passed in this present session of 
Parliament, or hereafter to be passed, in anywise affecting Her 
Majesty’s Indian territories, or the inhabitants thereof : 

Or which may affect the authority of Parliament, or the consti- 
tution and rights of the East India Company, or any part of the un- 
written laws or constitution of the United Kingdom of Great Britain 
and Ireland, whereon may depend in any degree the allegiance of an}- 
person to the Crown of the United Kingdom, or the sovereignty or 
dominion of the Crown over any part of the said territories. 

23. Notwithstanding anything in this Act contained, it shall be 

lawful for the Governor-General, in cases of 
emei’gency, to make and promulgate from time 
to time ordinances for the peace and good 
government of the said territories or of any 
part thereof, subject however to the restrictions 

contained in the last preceding section ; and every such ordinance shall 
have like force of law with a law or regulation made by the Governor- 
General in Council, as by this Act provided, for the space of not more 
than six months from its promulgation, unless the disallowance of such 
ordinance by Her Majesty shall be earlier signified to the Governor- 
General by the Secretary of State for India in Council or unless such 
ordinance shall be controlled or superseded by some law^ or regulation 
made by the Governor-General in Council at a meeting for the purpose 
of making laws and regulations as by this Act provided. 

24. No law or regulation made by the Governor-General in 

, c . Council (subject to the power of disallowance 

lid by reason of its by the Crown, as hereinbefore provided), shall 

affecting the pre^- deemed invalid by reason only that it affects 
gative of the ^ 

Grown the prerogative of the Crown. 


Governor-General 
may make ordinan- 
ces having force of 
law in case of urgent 
necessity 


"^Queen v. Meares, 14 Beng. 106, 1J2. 
F 
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25. Whereas doubts have been entertained whether the Gover- 
nor-General of India, or the Governor-General 

Laws made for Council, had the power of making 

the nGii-regulatiou ^ ^ _ . 

provinces declared rules, iaWvS, and regulations tor tne teuitorics 

valid known from time to time as “ Non-regulation 

Provinces, ’’ except at meetings for making laws ami regulations 

in conforndty witli tlie provisions of the said Acts of the tliiid and 

fourth years of King William the Fourth, chapter eighty-live, and 

of the sixteenth and seventeenth years of Her Majesty, cliapter ninety- 

five and whether the Governor, or Governor in Council, or Lieutenant 

Governor of any presidency or part of India had such power in respect 

of any such territories, be it enacted, that no rule, law, or regulation 

which prior to the passing of this Act shall have been made by the 

Governor-General or Governor-General in Council, or by any 

other of the authorities aforesaid, for and in respect of anv 

such non-regulation province, shall be deemed invalid on] 3 ^ b\ 

reason of the same not having been made in conformity with the pio- 

visions of the said Acts, or of any other Act of Parliament respecting 

the constitution and powers of the Council of India or of the Goveinoi- 

General, or respecting the powers of such Governors, or Governors in 

Council, or Lieutenant-Governors as aforesaid. 

‘26. It shall be lawful for the Governor-General in Council, 

or Governor in Council of either of the Presiden- 

Provision for . ordinary 

leave of absence to ;; r. , i 

an ordinary Member Member of Council leave of absence umlei 

of Council medical certificate, for a period not exceeding 

six months ; and such member, during his absence shall retain 

liis office, and shall, on his return and resumption of his duties, 

receive half his salary'"' for the period of such absence ; but if 

his absence shall exceed six montlis, his office shall be vacated. 

27. If any vacancy shall happen in the office of an ordinary 

Member of the Council of the Governor-General 

Power of making Council of either of the Presidencies, 

temporary appoint- 
ments of Members when no person provisionally appomtea to 

of Council, (fee. succeed thereto shall be then present on the 

spot, then and on every such occasion, such vacancy shall be supplied 

by the appointment of the Governor-General in Council, or the 


See 3 & 4 Wm, IV, C. 85, SecLon 77. 
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Governor in Council as the case may be; and until a successor sliall 
arrive the person so nominated shall execute the office to which he 
shall have been appointed, and shall have all the powers thereof 
and shall have and be entitled to the salary and other emolu- 
ments and advantages appertaining to the said office during 
his continuance tlierein, every such temporary Member of ^ Council 
foregoing all salaries and allowances by him held and enjoyed at 
the time of his being appointed to such office; and if any ordinary 
Member of the Council of the Governor-General, or of the Council of 
either of the Presidencies, shall, by any infirmity or otherwise, be 
rendered incapable of acting or of attending to act as such, or if any 
such member shall be absent on leave, and if any person shall have 
been provisionally appointed as aforesaid, then the place of such 
member absent or unable to attend, shall be supplied by sugh 
person ; and if no person provisionally appointed to succeed to the 
office shall be then on the spot, the Governor-General in Council, or 
Governor in Council, as the case may be, shall appoint some person to 
be a temporary Member of Council ; and, until the return of the member 
so absent or unable to attend, the person so provisionally appoin- 
ted by the Secretary of State in Council, or so appointed by the 
Governor-General in Council, or Governor in Council as the 
case may be. shall execute the office to which he .shall have been 
appointed, and shall have all the powers thereof, and shall receive half 
the salary of the Member of Council whose place he supplies, and also 
half the salary of his office under tlie Government of India, or the 
Government of either of the Presidencies, as the case may be, if he 
hold any such office, the remaining half of such last named salary 
being at' the disposal of the Government of India, or other Government 
as aforesaid : Provided always, that no person shall be appointed a 
temporary Member of the said Council who might not have been ap- 
pointed as hereinbefore provided to fill the vacancy supplied by 
snnh temporary appointment. 

28. It shall be lawful for the Governors of the Presidencies of 

Fort Saint George and Pmmbay, respectively, 
Sa?nr'’George ^and from time to time to make rules and orders for 
Bombay may make the conduct of business in their Councils, and 
tocto£°busffiess°ffi any order made or act done in accordance 
their Councils with such directions? except as liereinaftei 
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provided respecting laws and regulations, shall be deemed to be the 
order or act of the Governor in Council. 


29. For the better exercise of the power of making laws and 


Power to summon 
additional members 
to the Councils of 
Fort Saint George 
and Bombay for the 
purposes of making 
laws and regula- 
tions 


regulations hereinafter vested in the Governors 
of the said Presidencies in Council respectively, 
each of the said Governors shall, in addition to 
the members whereof his Council now by law 
consists, or may consist, termed herein ordinary 
members, nominate to be additional members, the 


Advocate-General of the Presidency or officer acting in that capacity, and 
such other persons, not less than four nor more than eight in number, as 
to him may seem expedient, to be members of Council, for the purpose 
of making laws and regulations only ; and such members shall not be 
entitled to sit or vote at any meeting of Council, except at meetings 
held for such purpose ; provided, that no less than half of the 


persons so nominated shall be non-official persons, as hereinbefore 


described ; and that tlie seat in Council of any non-official member 


accepting office under the Crown in India shall be vacated on such 
acceptance. 



Every additional member of Council so nominated shall be 


Such members 
to be appointed for 
two years 


summoned to all meetings held for the purpose 
of making laws and regulations for the term of 
two years from the date of such nomination. 


31. It shall be lawful for any such additional member of Council 


Resignation of 
additional mem- 
bers 


to resign his office to the Governor of the Pre- 
sidency ; and on acceptance of such resignation 
by the Governor of the Presideiicy, such office 


shall become vacant. 


.32. On the event of a vacancy occurring by the death, accept- 
ance of office, or resignation accepted in manner 


Power to fill up 
vacancy in the 
number of addition- 
al members 


aforesaid, of any such additional Member of 
Council, it shall be law'fui for the Governor of 
the Presidency to summon any person as addi- 


tional Member of Council in his place, who shall exercise the same 


functions until the termination of the term for which the additional 
member so dying, accepting office, or resigning, was nominated : 
Provided always, it shall not be lawful for him by such nomination to 
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No law to be 
invalid by reason of 
incompleteness of 
number of neii- 
official members 


Senior civil ordi- 
nary Member of 
Council to preside 
in absence of 
Governor of Presi- 
dency 


diiiiiiiisb tlie proportion of non-official members berein before directed 
to be nominated. 

33. , No law or regulation made by any sucli Governor in 

Council in accordance with the provisions of 
tins Act shall be deemed invalid by reason only 
that the proportion of non-official additional 
members hereby established was not complete at 
the date of its introduction to the Council or its 
enactment. 

34. At any meeting of the Council of either of the said Presi- 
dencies from which tlie Governor shall be 
absent, the senior civil ordinary Member of 
Council present shall preside ; and tlie power 
of making laws and regulations hereby vested in 
such Governor in Council shall be exercised 

only at meetings of such Council at which the 
Governor or some ordinary Member of Council, and four or more 
Members of Council (including under the term Members of Council 
such additional members as aforesaid, shall be present and in any case 
of difference of opinion at meetings of any such Council for making- 
laws and regulations, where there shall be an equality of voices, the 
Governor, or in his absence the senior member then presiding, shall 
haye two votes or the casting vote. 

35. The Governor-General in Council shall, as soon as convenient 

may appoint the time for the first meeting 
of the Councils of Fort Saint George and 
Bombay respectively, for the purpose of making 
laws and regulations under this Act ; and the 
Governors of the said Presidencies respectively 

shall summon to such meeting as well the additional Councillors 
appointed by and under this Act as the ordinary Members of the 
sc id Councils. 

36. It shall be lawful for every such Governor to appoint all 

subsequent times and places of meeting of his 
Council for the purpose of making laws and 
regulations under the provisions of this Act, and 
to adjourn or from time to time to authorize 
such senior ordinary Member of Council in his 


Governor-General 
to fix first meeting of 
councils of Presiden- 
cies for making laws 
and regulations, &c. 


Governors of 
Presidencies to ap- 
point subsequent 
meetings, and ad- 
journ them 
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absence to adj onrn any meeting for making laws and regulations from 

time to time and from place to plaee. 

37. Previously to the first of such meetings of their Councils for 

the purpose of making laws and regulations 

of bMinelT at”^fuoh Provisions of this Act, the Governors 

meetings of the said Presidencies in Council respectively 

shall make rules for the conduct of business at 
such meetings, subject to the sanction of tlie Governor-General in 
Council ; but such rules may be subsequently amended at meetings for 
the purpose of makiug laws and regulations, subject to the assent of 
the Governor : Provided always, that it shall be lawful for the Gover- 

noi-Geneial lii Council to disallow any such rule, and render the same 
of no effect. 

38. No business shall be transacted at any meeting of the Coun- 

Business to be Presidencies for the 

transacted at such purpose of making laws and regulations (except 
mcotinsrs ^ i 

as last hereinbefore provided, other than the 

consideration and enactment of measures introduced into such Council 

foi the pm pose of such enactment, and it shall not be lawful for any 

member or additional member to make, or for the Council to entertain 

anj' motion, unless such motion shall be for leave to introduce some 

ineasui e as aforesaid into Council, or have reference to some measure 

actually introduced thereinto : Provided always, that it shall not be 

lawful for any member or additional member to introduce without the 

previous sanction of the Governor, any measure affecting the public 

revenues of the Presidency, or by which any charge shall be imposed 

on such revenues. 

39. When any law or regulation has been made by any such 

Council at a meeting for tlie purpose of making 
Governors to as- ^ i • • . . . ^ 

sent to laws and s aiici regulations as aforesaid, it shall be 

regulations of Pre- for the Governor, whether he shall or shall 

sidencies 

not have been present in Council at such meet- 
ing, to declare tliat he assents to, or withholds his assent from the same. 

40. The Goveiuor sliall transiuit forth Avitli an authentic copy of 

^ law or regulation to which he shall have 

to assent to laws deciaied ius assent to the Governor' General ^ 
and regulations of and no sucb law or regulation sliall have validitv 
residencies until the Governor-General shall have assented 
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thereto, and such assent shall have t»een signified by liim to and publi- 
shed bv the Cxovernor : Provided ahvavs, that in every case where 
the Governor-General shall withhold Ids assent from any such 

law or regulation, he shall signify to the Governor in writing his 

reason for so withliolding his assent. 

41. Whenever any such law or regulation shall have been assent- 

ed to by tlie Governor-General, lie shall trans- 
Power of the O . .1 o . r. 

Grown to disallow t^ecretary of State tor India an an- 

laws a 11 cl regula- thentic copy tliereof ; and it shall be lawful for 

tion of Presidencies . ‘ 

Her Majesty to signify, through the Secretary of 

State for India in Gonncil, her disallowance of suchGaw or regulation 
and such disallowance shall make void and annul such law or regula- 
tion from or after the day on which such Governor shall make known 
by proclamation, or by signification to the Council, that he has receiv- 
ed the notifi-cation of such disallowance by Her Majesty. 

42. The Governor of each of the said Presidencies in Council 

shall have power, at meetings for the purpose 

Extent of power i i i . « . , 

of Governor of Pre- making laws and regulations as aforesaid, 

sidency in Council guljject to the provisions herein contained 

to make laws niake laws and regulations for the peace and 

o'ood government of such Presidency, and for tliat purpose to repeal 
and amend any laws and regulations made prior to the coming into 
operation of this Act by any authority in India, so far as they affect 
such Presidency: Provided always, that such Governor in Council shall 
not have the power of making any laws or regulations which shall in 
any way affect any of the provisions of this Act, or of any other Act 
of Parliament in force or hereafter to be in force in such Presidency. 


43. It shall not be lawful for the Governor in Council of either 


Governor of Pre - 
sidency, except with 
sanction of Gover- 
nor-General, not to 
make or take into 
consideration laws 
and regulations for 
certain purposes 


of the aforesaid Presidencies, except with the 
sanction of the Governor'General, previously 
communicated to him to make regnlatioiis or take 
into consideration any la\v or regulation for any 
of the purposes next hereinafter mentioned ; 
that is to sav, 

7 


1. Affecting the Public Debt of India, or the customs duties, or 
any other tax or duty now in force and imposed by the authority of 
the Goyernment of India for the general purposes of such Government : 
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2. Regulating any of the current coin, or the issue of any bills, 
notes, or other paper currency : 

3. Reg'ulating the conveyance of letters by the post office or 
messages by the electric telegraph within the Presidency : 

4. Altering in any way the Penal Code of India, as established 
by Act of the Governor-General in Council, No. 42 of I860* : 

5. Affecting the religion or religious rites and usages of any 
class of Her Majesty s subjects in India : 

6. Aft’ecting the discipline or maintenance of any part of Her 
Majesty’s Military or Naval Forces : 


7. Regulating patents or copyright : 

8. Affecting the relations of the Government with foreign princes 
or states : 


Provided always, that no law or provision of any law or regula- 
tion whicli shall have been made by any sucli Governor in Council, and 
assented to by the Governor-General as aforesaid shall lie deemed in- 
valid only by reason of its relating to any of the purposes comprised 
in the above list. 


44. The Governor-General in Council, so soon as it shall appear 


Governor-General 
may establish 

V 

Councils for mak- 
ing laws and regula- 
tions in the Pre- 
sidency of Port 
William in Bengal, 
&c. 


to him expedient,: shall, by proclamation, extend 
tlie provisions of this Act touchina- the making 
of laAvs and regulations for the peace and good 
government of the Presidencies of Fort St. 
George and Bombay to the Bengal Division of the 
Presidency of Fort William, and shall specify in 
such proclamation the period at which such pro- 


visions shall take effect, and the number of councillors whom the 


Lieutenant-Governor of the said division may nominate for his assist- 


ance in making laws and regulations ; and it shall be further lawful 
for the Governor-General in Council, from time to time and in his 
discretion, by similar proclamation, to extend the same provisions to 
the territories known as the North-Western Provinces and the Punjab 
respectively. 


"'should be “No. 45.” 
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45. Whenever such proclamation as aforesaid shall have been 

Constitution of regarding tlie said division or territories 

such Councils respectively, the Lieutenant-Governor thereof 

shall nominate, for his assistance in making 
laws and mgulations, such number of councillors as shall be in such 
proclamation specified ; provided, that not less than one-third of such 
councillors sliall in every case be non-official persons, as hereinbefore 
described, and that the nomination of such councillors shall be 
subject to the sanction of the Grovernor-General ; and provided 
further, that at any meeting of any such Council from which the 
Lieutenant-Governor shall be absent, the member highest in official rank 
among those who may hold office under the Crown shall preside ; and 
the power of making laws and regulations shall be exercised only at 
meetings at which the Lieutenant-Governor, or some member holding 
office as aforesaid, and not less than one-half of the members of Coum 
cil summoned as aforesaid, shall be present ; and in any case of 
difference of opinion at any meetings of such Council for making laws 
and regulations, wliere there shall be an equality of voice, the Lieute- 
nant-Govm-nor, or such member highest in official rank as aforesaid 
tlien presiding, shall have two votes or the casting vote. 

46. It shall be lawful for the Governor-General, by proclamation 

as aforesaid, to constitute from time to time new 
provinces for the purposes of this Act, to which 
the like provisions shall be applicable ; and fur- 
ther to appoint from time to time a Lieutenant- 
Governor to any province so constituted as aforesaid, and from time to 
time to declare and limit the extent of the authority of such Lieute- 
nant-Governor, m like manner as is provided by the Act of the seven- 
teenth and eighteenth years of Her Majesty, chapter seventy-seven, 

respecting the Lieutenant-Governors of Bengal and the North-Western 
Provinces. 


Power to Consti- 
tute new provinces, 
and appoint Lieu- 
tenant-Governors 


47. It shall be lawful for the Governor-General in Council, by 

Power to alter proclamation as aforesaid, to fix the limits 

boundaries of presi- ^riy presidency, division, province, or tei’ritory 

proclamation' and further 

by proclamation to divide or alter from' time to 

time the limits of any such presidency, division, province, or territory 

for the said purposes : Provided always, that any law or regulation 
G 



1 


APPENDIX 


made by the Governor or Lieutenant-Governor in Council of an} 
presidency, division, province, or territory shall continue in force in 
any part thereof which may be severed therefrom by an} such 
proclamation, until superseded by law or regulation of the Goveinoi- 
Geueral in Council, or of the Governor or Lieutenant-Cxoveinoi in 
Council of the presidency, division, province, or territory, to which 
such parts may become annexed. 

48. It shall be lawful for every such Lieutenant-Governor in 

Council thus constituted to make laws for the 


Powers of newly 
constituted Lieu- 
tenant-Governors in 
Council 


peace and good government of his respective 
division, province, or territory, andi except as 
otherwise hereinbefore specially provided, all 


the provisions in this Act contained respecting the nomination of addi- 
tional members for the purpose of making laws and regulations for the 
Presidencies of Fort Saint George and Bombay, and limiting the power 


of the Governors in Council of Fort Saint George and Bombay for 
purpose of making laws and regulations, and respecting the conduct of 
business in the meetings of such Councils for that pin pose, and les- 
pecting the power of the Governor-General to declare or withhold 
his assent to laws or regulations made by the Governor in Conned of 
Fort Saint George and Bombay, and respecting the power of Her 
Majesty to disallow the same, shall apply to laws or regulations to be 
so made by any such Lieutenant-Governor in Council. 

49. Provided always, that no proclamation to be made by the 

Governor-General in Council under the provisions 

Previous assent £ Act for the purpose of constituting any 

of the Grown neces- ^ ^ 

sary to give validity Council for the presidency, division, province, 
to proclamation hereinbefore named, or any other 

provinces, or for altering the boundaries of any presidency, division, 
province, or territory, or constituting any new province for the purpose 
of this Act, shall have any force or validity until the sanction of Her 
Majesty to the same shall have been previously signified by the Secre- 
tary of State in Council to the Governor-General. 

50. If any vacancy shall happen in the office of Governor-General 

, of India when no provisional successor shall be 

Provision for the ^ . 

supply of the office iu India to supply such vacancy, then and m 

of Governor-Gene- every such case the Governor of the Presidency 

ral in certain cir- , ri 

eumstances of Fort Saint George or the Governor or the 

Presidency of Bombay w’bo shall have been 
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first appointed to the office of Governor by Her Majesty, shall hold 
and execute the said office of Governor-General of India and Governor 
of the Presidency of Fort William in Bengal until a successor shall 
arrive, or until some person in India shall be duly appointed 
thereto; and every such acting Governor-General shall, during the time 
of his continuing to act as such, have and exercise all the rights and 
powers of Governor-General of India, and shall be entitled to receive 
the emoluments and advantages appertaining to the office by him 
supplied, such acting Governor-General foregoing the salary and 
allowances appertaining to the office of Governor to which he stands 
appointed ; and such office of Governor shall be supplied for the 
time during which such Governor shall be supplied for the time which 
such Governor shall act as Governor-General, in the manner directed 
in section sixty-three of the Act of the third and fourth years of King 
William the Fourth, chapter eighty-five. 

51. If, on such vacancy occurring, it shall appear to the Governor, 

who by virtue of this Act shall hold and execute 
the said office of Governor-General, necessary to 
exercise the powers thereof before he shall have 
taken his seat in Council, it shall be lawful for 
him to make known by proclamation his appoint- 
ment and his intention to assume the said office of 
Governor-General ; and after such proclamation, 
and. thenceforth until he shall repair to the place 
where the Council may assemble, it shall be lawful for him to exercise 
alone all or any of the powers which might be exercised by the Governor- 
General in Council, except the power of making laws and regulations ; 
and all acts done in the exercise of the said powers, except as aforesaid, 
shall be of the same force and effect as if they had been done by the 
Governor-General in Council ; provided, that all acts done in the said 
Council after the date of such proclamation, but before the communi- 
cation thereof to such Council, shall be valid, subject nevertheless 
to revocation or alteration by such Governor who shall have so 
assumed the said office of Governor-General and from, the date of the 
vacancy occurring, until such Governor shall have assumed the said 
office of Governor-General, the provisions of section sixty-two of the 
Act of the third and fourth years of King William the Fourth, chapter 
eighty-five, shall be and the same are declared to be applicable to the 
case. 


If it appears to 
the Governor neces - 
sary to exercise 
powers before 
taking his seat in 
Gomicil, he may 
make his appoint- 
ment, &c. known by 
proclamation 
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52. Nothing in this Act contained shall he held to derogate from 


Nothing in this 
Act shall derogate 
from the powers of 
the Crown or 
Secretary of State 
for India in Coun- 
cil 


or interfere with (except as hereinbefore express- 
ly provided) the rights vested in Her Majesty, 
or the powers of the Secretary of State for 
India in Council, in relation to the Government 
of Her Majesty’s dominions in India, under any 
law ill force at the date of the passing of this 


Act ; and all things which shall be done by Her Majesty, or by the 
Secretary of State as aforesaid, in relation to such Government, shall 


have the same force and validity as if this Act had not been passed. 


53. Wherever any act or thing is by this Act required or au- 
thorized to be done by the Governor-General or 

“ in^^o^^nciP’ by the Governors of the Presidencies of Fort 

Saint George and Bombay in Council, it is not 
required that such act or thing should be done at a meeting for making 
laws and regulations, unless where expressly provided. 



mE GOVEENMENT OF INDIA ACT, 1865 



AMENDING AND EEVISING ACTS 


(i) THE GOYEENMENT OE INDIA ACT, 1865 

(28 and 29 Viet., Ch. 17) 

AN ACT TO ENLARGE THE POWER OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL AT MEETINGS FOR MAKING LAWS AND REGU- 
LATIONS AND TO AMEND THE LAW RESPECTING THE TERRITORIAL 
LIMITS OF THE SEVERAL PRESIDENCIES AND LIEUTENANT-GOVER- 
NORSHIPS IN INDIA. 


[9th May, 1865] 

[Freamhle recites 24 and 25 Viet., CJu 67, S. 22] 


1. The Governor -General of India shall have power at meetings 


Power to make 
laws for all British 
subjects in territo- 
ries of allied Prin- 
ces in India 


for the purpose of making laws and regulations, 
to make laws and regulations for all British 
subjects of Her Majesty within the dominions of 
Princes and States in India in alliance with Her 


Majesty whether in the service of the Govern- 
ment of India or otherwise. 


2. The preceding section shall be read with and taken as part 

^ . of section twenty-two of the said Act of the 

Preceding section 

to be read as part of u^Odty-iouith and twenty-fifth years of Her 

section 22 of recit- Majesty, chapter sixty-seven, 
ed Act 


3. [Eep. 41 and 42 Viet., Gh. 79 (S* L. K.) 

4. It shall be lawful for the Governor-General of India in Coun- 


Power to Gover- 
nor-General to ap- 
point territorial li- 
mits of Presiden- 
cies &c. by procla- 
mation 


cil from time to time to declare and appoint, by 
proclamation, what part or parts of the Indian 
territories for the time being under the domi- 
nion of Her Majesty shall be or continue sub- 
ject to each of the Presidencies and Lieutenant- 


Governorships for the time being subsisting in such territories, and to 
make such distribution and arrangement or new distribution and ar- 
rangement of^such territories into or among such Presidencies and 
Lieutenant-Governorships as to the said Governor-General in Council 


may seem expedient. 
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5. Provided always that it shall be lawful for the Secretary of 


Power to Secre- 
tary of State in 
Council to signify 
disallowance of 
such proclamation. 
Eoyal Sanction ne- 
cessarv to transfer 
of entire districts 


State ill Council to sia'nif v to the said Governor- 
General in Council his disallowance of any pro- 
clamation : and provided further that no such 
prociaination for the purpose of transferring an 
entire Zilla or district from one Presidency to 
another, or from one Lieutenant-Governorship to 
anotlier, shall have any force or validity until the 


sanction of Her Majesty to the same shall have been previously 


signified by the Secretary of State in Council to the Governor-General. 


(ii) THE GOVEENMENT OF INDIA ACT, 1869 

(32 and 33 Viet., Ch. 97) 


AN ACT TO AMEND IN CEETAIN RESPECTS THE ACT FOR THE 
BETTER GOVERNMENT OF INDIA. 

[P 7 'eamble Recites and 22 Vict.^ Ch. 106], 

1 . xAf ter the passing of this Act, all vacancies that shall take 
„ . • r* place in the said Council shall be filled up by 

oil of India appointment by the Secretary of State. 


2. Every member of the said Council who shall, after the passing 


Term of office 


of this Act, be so appointed, shall be appointed 
for a term of ten years, and except as herein- 


after provided, shall not be re-eligible, 

3. It shall be lawful for the Secretary of State to re-appoint for 

a further period of five years any person whose 

Ee-appointment of office as member of Council under this 

of a member for 

further period of Act, shall have expired, provided such re-appoint- 
five years ment be made for special reasons of public 


advantage, which reasons shall be set forth in a minute signed by the 
said Secretary of State, and laid before both Houses of Parliament. 

4. Except as herein otherwise provided all the provisions of the 

„ . ^ said recited Act, and of any other Act of Parlia- 

Eormer Acts to 

apply 1 0 future ment relating to memliers of the Council of 
members India, shall apply to members appointed under 

the provisions of this Act. 

5. [...omitted as being spent]. 

6. Any member of Council may by writing under bis band, which 

shall be recorded in the minutes of the Council, 

Resignation of 
office 


resign his office ; 











THE INDIAN COUNCILS ACT, 1869 


Provision as to 
future changes in 
the constitution of 
Council 


1 , If at any time hereafter it should appear to Parliament 

expedient to reduce the number or otherwise to 
deal with the constitution of the said Council, no 
member of Council who has not served in his 
office for a period of ten years shall be entitled 
to claim any compensation for the loss of his 
office, or for any alteration in the terms and conditions under which 
the same is held. 

8. The appointments of the ordinary members of the Governor- 

General’s Council, and of the members of Council 
Appointment of „ , , , - t . ..... .... ..... 

ordinary members ^ se\eial presidencies shall * * be 

of the Governor- made by Her Majesty bv warrant under her 
General’s Council t» i o- -it i 
and of thePresiden* Hoyal bign Manual. 

cies 


(iii) THE INDIAN COUNCILS ACT, 1869 
(32 & 33 Viet., Ch. 98) 

AN ACT TO DEFINE THE POWERS OF THE GOVERNOR-GENERAL 
OF INDIA IN COUNCIL AT MEETINGS FOR MAKING LAWS AND REGU- 
LATIONS FOR CERTAIN PURPOSES. 

Whereas doubts have arisen as to the extent of power of the 
Governor-General of India in Council to make laws binding upon native 
Indian subjects beyond the Indian territories under tlie dominion of Pier 
Majesty, 

And whereas it is expedient that better provision should be made 
in other respects fpr the exercise of the power of the Governor-General 
in Council, 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same, as follows 

1. From and after the passing of this Act, the Governor-General 

of India in Council shall have power at meetings 

laws^^Lr^*^ native purpose of making laws and regulations 

Indian subjects to make laws and regulations for all persons be- 
tSitorieS^ Indian native Indian subjects of Pier Majesty, Her 

heirs and successors, without and beyond, as well 
as within the Indian territories under the dominion of Her Majesty. 
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2. No law heretofore passed by the Governor-General of India, 

or by the Governors of Madras and Bombay, 
respectively in Council, shall be deemed to be 
invalid solely by reason of its having reference 
to native subjects of Her Majesty not within the Indian territories 
under the dominion of Her Majesty. 

3. Notwithstanding anything in the Indian Councils Act or in any 

other Act of Parliament contained, any law or 

or" a^iid° cStafn regulation which shall hereafter be made by the 
sections of 3 and 5, Governor-General in Council in manner in the 
Will. 4, c. 85 Indian Councils Act provided shall not be 

invalid by reason only that it may repeal or affect any of the provisions 
of the said Act of the third and fourth years of King 'William the 
Fourth, chapter eighty-hve, contained in sections eighty-one, eighty-two, 
eighty-three, eighty-four, eighty-five and eighty-six of the said Act. 

(iv) THE INDIAN COUNCILS ACT, 1870 

(33 Viet., Ch. 3.) 

AN ACT TO MAKE BETTED PROVISIONS FOR MAKING LAWS AND 
REGULATIONS FOB CERTAIN PARTS OP INDIA, AND FOR CERTAIN 
OTHER PURPOSES RELATING THERETO. 

Whereas it is expedient that provision should be made to enable 
Governor-General of India in Council to make regulations for the peace 
and good government of certain territories in India otherwise that at 
meetings for the purpose of making laws and regulations held under 
the provisions of the Indian Councils Act, 1861, and also for certain 
other purposes connected with the Government of India. 

Be it enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of 
the same, as follows : — 

1. Every Governor of a Presidency in Council, Lieutenant- 

Governor, or Chief Commissioner, whether the 
Governorship, or Lieutenant- Governorship, or 
Chief Commissionership be now in existence or 
may hereafter be established, shall have power 
to propose to the Governor-General in Council 
drafts of any regulations, together with the 
reasons for proposing the same, for the peace and government of any 


Power to Execu- 
tive Government of 
British India to 
make regulations 
for certain parts 
thereof. 


a 
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part or parts of the territories under liis Government or administration 
to which the Secretary' of State for India shall from time to time by 
resolution in Council declare the provisions of this section to be appli- 
cable from a date to be fixed in such resolution. 

And the Governor-General in Council shall take such drafts and 
reasons into consideration ; and when any such draft shall liave been 
approved of by the Governor-General in Council and shall have 
received the Governoi-Generars assent, it shall be published in the 
Gazette of India and in the local Gazettes, and shall thereupon have 
like force of law and be subject to the like disallowances as if it had 
been made by the Governor-General of India in Council at a meeting 
for the purpose of making laws and regulations. 

The Secretary of State for India in Council may from time to time 
withdraw such power from any Governor, Lieutenant-Governor or Chief 
Commissioner, on whom it has been conferred, and may from time to 
time restore the same as he shall think fit. 


2. The Governor-General shall transmit to the Secretary of 

State for India in Council an authentic copy of 
every regulation w'hich shall have been made 
under the provisions of this Act ; and all laws 
or regulations hereafter made by the Governor- 
General of India in Council, whether at a 
meeting for the purpose of making laws and 
regulations, or under the said provisions, shall control and supersede any 


Copies of regu- 
lations to be sent 
to Secretary o f 
State Subsequent 
enactments to con- 
trol regulations 


regulation in anywise repugnant thereto which shall have been made 
under the same provisions. 


3. Whenever the Governor-General in Council shall hold a 


Lieutenant-Gover- 
nors and Chief 
Commissioners to 
be members ex- 
officio of Governor- 
GeneraPs Council 
for the purpose of 
making laws and 
regulations 


meeting for the purpose of making laws and 
regulations at any place within the limits of any 
territories now or hereafter placed under the 
administration of a Lieutenant-Governor or a 
Chief Commissioner, the Lieutenant-Governor or 
Chief Commissioner respectively shall be ex- 
officio an Additional Member of the Council of the 
Governor-General for that purpose, in excess (if 


necessary) of the maximum number of twelve specified by the said Act. 

4. Section forty-nine of the Act of the third and fourth years 

Section 49 of 3 Fourth, chapter eighty 

and 4, Will. 4, o. 85 five, is hereby repealed, 
repealed 

H 
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5. Whenever any measure shall be proposed before the Grovernor 


Procedure in case 
of difierence bet- 
ween the Governor- 
General and the 
majority of 
Council 


a 


General of India in Council whereby the 
safety, tranquility, or interests of the British 
possessions in India, or any part tliereof, may 
be, in the jiidginent of the said Governor-General 
essentially affected, and iie shall be of opinion 
either tliat the measure proposed ought to be 
and carried into execution, or that it ought to be suspended 
01 rejected, and the majority in Council then present shall dissent from 
such opinion, tlie Governor- General may’ on his own authority and res- 
ponsibility’, suspend or reject tlie measure in part or in whole, or adopt 
and carry it into execution, but in every such case any two members of 
the dissentient majority’ may require that the said suspension, rejection, 
or adoption, as well as the fact of their dissent, shall be notified to the 
Secretary of State for India, and such notification shall be accompanied 
by copies of the minutes (if any) which the Members of the Council 
shall have recorded on the subject. 

6. Whereas it is expedient that additional facilities should be gi v^en 

for the employment of natives of India, of proved 
merit and ability, in the Civil Service of Her 
Majesty’ in India : Be it enacted, that nothing in 
the “ Act for the Government of India,” twenty 
one and twenty-two Victoria, chapter one hundred 
and six, or in the “ Act to confirm certain appointments in India, and to 
amend the law concerning the Civil Service there,” twenty-four and 
twenty-five Victoria, chapter fifty^-four, or in any other Act of Parliament 
or other law now’ in force in India, shall restrain the authorities in India 
by whom appointments are or may be made to offices, places, and employ- 
ments in the Civil Service of Her Majesty in India from appointing 
any native of India to any^ such office, place, or employment, although 
such native shall not have been admitted to the said Civil Service of 
India in manner in section tliirty^-two first mentioned Act provided, but 
subject to such rules as may be from time to time prescribed by the 
Governor-General in Council and sanctioned by the Secretary of State 
in Council, with the concurrence of a majority- of members present ; 
and that for the purpose of this Act the words “ natives of India” 
shall include any person born and domiciled w’itbin the dominions of 
Her Majesty in India, of parents habitually resident in India, and not 
established there for temporary purposes only ; and that it shall be 


Power to appoint 
natives of India to 
certain offices with- 
out certificate 
from the Civil Ser- 
vice Commissioners 
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lawful for the Governor-G-eneral in Council to define and limit from time 


to time tlie qualification of ‘native of India’ tlius expressed ; provided 
that ever}' resolution made by him for such purpose shall be subject to 
the sanction of tlie Secretary of State in Council, and shall not have 


force until it lias been laid for thirty days before both Houses of 
Parliament. 


(v) THE INDIAN COUNCILS ACT, 1871 
(34 & 35 Viet., Ch. 34.) 


AN ACT TO EXTEND IN CERTAIN RESPECTS THE POWER OP LOCAL 
LEGISLATURES IN INDIA AS REGARDS EUROPEAN BRITISH SUB- 
JECTS. 


Whereas it is expedient that the power of making laws and 
regulations conferred on Governors of Presidencies in India in Council 
by the Indian Councils Act, 24 & 25 Viet., c. 67, sec. 42 should in 
certain respects be extended : 

Be it enacted by the Queen’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority 
of the same, as follows 

1. No law or regulation heretofore made or hereafter to be made 


by any Governor or Lieutenant-Governor in 
Council in India in manner prescribed by the 
aforesaid Act shall be invalid only by the reason 
that it confers on Magistrates, being justices of 
the peace, the same jurisdiction over European 
British subjects as such Governor or Lieutenant- 
Governor in Council, by regulation made as aforesaid, could have 
lawfully conferred or could lawfully confer on Magistrates in the 
exercise of authoritv over natives in the like cases. 


Power to Local 
Legislatures to con- 
fer jurisdiction over 
European British 
subjects to Magis- 
trates in certain 
cases 


2. When evidence has been given in any proceeding under this 


Committal of de- 
fendant (being an 
European British 
subject) to the 
High Court. (Indian 
Act No. XXV of 
1881 , s. 226 ) 


Act before a Magistrate, being a justice of the 
peace, which appears to be sufficient for the 
conviction of tlie accused person, being an 
European British subject, of an offence for which, 
if a native, he would under existing law be 
triable exclusively before the Court of Sessions, 


or which, in the opinion of the Magistrate is one which ought to be 


tried by the High Court, the accused person* if such European British 
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subject, shall be sent for trial by the Magistrate before the High 
Court. 

3. And whereas by an xAct passed by the Governor-General of 

India in Council, Indian Act No. XXII of 1870. 
Power to local ... • i ^ 

Legislatures to provided that certain Acts heretofore passed 

amend and repeal by the Governors of Madras and Bombay res- 

certain la\ s pectively in Council, and by the Lieutenant- 

Governor of Bengal in Council, shall, so far as regards the liability of 
European British subject to be convicted and punished thereunder, be 
and be deemed to be as valid as if they had been passed by the 
Governor-General of India in Council at a meeting for the purpose of 
making laws and regulations: Be it further enacted, that the said 
Governors and Lieutenant-Governors in Council respectively shall have 
power to repeal and amend any of the said Acts to be passed under 
the provisions of the Indian Councils x4ct. 


(vi) THE INDIAN COUNCILS ACT, 1874 

(37 & .38 Viet., Gh. 91) 

AN ACT TO AMEND THE LAW RELATING TO THE COUNCIL OF THE 

GOVERNOR-GENERAL OP INDIA. 


Whereas it is expedient to amend the law relating to the Council 
of the Governor-General of India : 


Be it enacted, etc., etc. 


as follows : 


1. It shall be lawful for Her Majesty, if she shall see lit, to 


Power to appoint 
ordinary Member of 
Governor-General in 
Council for public 
works purposes 


increase the number of the ordinary members of 
the Council of the Governor-General of India to 
six, by appointing any person, from time to time, 
by warrant under Her Eoyal Sign Manual to be 
an ordinary member of the said Council in 


addition to the ordinary members thereof appointed under section three 
of the “ Indian Councils Act, 1861, ” and under section eight of the 
Act of the thirty-second and thirty-third years of Her present Majesty, 
cliapter ninety- seven. The law for the time being in force witli 
reference to ordinary members of the Council of the Governor-General 
of India shall apply to the person so appointed by Her Majesty under 
this xA.ct, who shall be called the member of Council for public works 


purposes. 
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Power to reduce 
number of members 
of the Council of 
the Governor-Gene- 
ral 


2. Whenever a member of Council for public works purposes 

shall have been appointed under the first section 
of this Act, it shall be lawful for tier Majesty, if 
she shall see fit, to diminish, from time to time, the 
number of the ordinary members of the Council 
of the Governor-General of India to five, by 
abstaining so long as she shall deem proper from filling up any vacancy 
or vacancies occurring in the offices of the ordinary members of the 
said Council appointed under section three of The Indian Councils 
Act, 1861,” and under section eight of the Act of the thirty-second 
and thirty-third years of Her present Majesty, chapter ninety-seven, 
not being a vacancy in the office of the ordinary member of Council 
required by law to be a barrister or a member of the Faculty of 
x^dvocates in Scotland, and whenever the Secretary of State for India 
shall have informed the Governor-General of India that it is not the 
intention of Her Majesty to fill up any vacancy, no temporary 
appointment shall be made to such vacancy under section 
twentv-seven of Indian Councils xAct, 1861,” and if any 
such temporary appointment shall have been made previously 
to the receipt of such information, the tenure of office of the person 
temporarily appointed shall cease and determine from the time of the 
receipt of such information by the Governor-General. 

Nothing in this Act contained shall affect the provisions of 
section eight of The Indian Councils iVct, 
1861,” or the provisions of section five of the 
iVct of the thirty-third year of Her Majesty, 
chapter three, or any power or authority vested 
by law in the Governor General of India in respect of his Council or 
of the members thereof. 


o 

O. 


Power of Gover- 
nor-General in res- 
pect of his Council, 
not affected 


(yii) THE COUNCIL OE INDIA ACT, 1876 

(39 Viet., Ch. 7.1 


AN ACT TO AMEND THE LAW BELATING TO CERTAIN 
APPOINTMENTS TO THE COUNCIL OF INDIA. 

Whereas by an Act of the thirty-second and thirty-third years of 
the reign of Her present Majesty, chapter ninety-seven (in this Act 
referred to as the Act of 1869), it was, among other things, provided 
that the members of the Council of India were to hold their offices for 
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a period of ten years, and for siicli further period as is in section 
tiiree of the said Act mentioned. 

And whereas, regard being had to the composition of the said 
Council contemplated in section ten of the Act of the twenty-lirst and 
twenty-second years of Her present Majesty, chapter one hundred 
and six (in this Act referred to as the Act of 1858), it is expedient to 
amend the said first-mentioned Act in certain particulars. 

Be it enacted ''' * as folio\vs : 

1. Notwithstanding anything in the Act of 1869, the Secretary 

, of State for India may, if he thinks fit, subject 

AppomtiiiBiit of ^ 7 j 

persons with pro- condition as to tlie number of appoiot- 

fessional or other ments hereinafter laid down, appoint anv 
qualifications . ? 

person having professional or other peculiar 

qualifications to he a member of the said Council under this 

Act ; and every person so appointed shall liold his office in the same 

manner, and shall be entitled to the same salary, pension, and other 

rights and privileges, and be subject to the same disabilities, as if 

he had been elected or appointed before the passing of the Act of 

1869. 

Wheie any peisou appointed under this Ackis at his appointment 
a membei of the Council, his period of his service for the purposes of 

this Act shall be leckoiied from the time of his first appointment to 
the Council. 

The special reasons for every appointment under this Act shall be 
stated in a minute of the Secretary of State for India, and shall be 
laid before both Houses of Parliament. Not more than three persons 
appointed under this Act shall be members of the Council at the same 
time; nor shall the provisions of sections seven and ten of the Act of 
1858, with reference to the members of the Conncil and the qualifica- 
tions of the major part of the members, be affected by this Act. 

(viii) THE INDIAN COUNCILS ACT, 1892 

(55 & 56 Viet., Gh. 14.) 

AN ACT TO amend THE INDIAN COUNCILS ACT, 1861. 

Be it enacted by the Queen’s Most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, and 

Commons in this present Parliament assembled, and by the authoritv 
of the same, as follows 
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1. (1) The niiniber nf additional members of Comieil nominated 

Provisions for in- hy the Governor-General under tlie provisions of 

Councils for making sliall ije such as to him may seem from time to 
laws and regula- time expe<lient, ljut shall not be less than ten 

nor more than sixteen ; and tlie number of 


tions 


additional members of Council nominated by the Governors of the 
Piesidencies of Fort St. George and Bombay respectively under the 
provisions of section twenty-nine of the Indian Councils Act, 1861, 
shall besides the Advocate-General of the presidency or officer acting 
in that capacity , be such as to the said Governors respectively may 
fiom time to time expedient, but shall not be less than eight nor 
more than twenty . 

(2) It shall be lawful for the Governor-General in Council by 
proclamation fiom time to time to increase the number of Councillors 
whom the Lieutenant-Governors of the Bengal Division of the Presi- 
dency of Fort William and of the North-Western Provinces and Oudh 
respectively may nominate for their assistance in making laws and 
legulations . Provided always that not more than twenty shall be 
nominated for the Bengal Division, and not more than fifteen for the 
North-Western Provinces and Oudh. 

(3) Any person resident in India may be nominated an 
additional membei of Council under sections ten and twenty-nine of 
the Indian Councils Act, 1861, and this Act, or a member of the Coun- 
cil of the Lieutenant-Governor of any province to which the provisions 
of the Indian Councils Act, 1861, touching the making of laws and 
legulations, have been or are hereafter extended or made applicable. 

(4) The Governor-General in Council may from time to time 
with the approval of the Secretary of State in Council, make regu- 
lations as to the conditions under wdiich such nominations, or any of 
.them, shall be made by the Governor-General, Governors, and 
Lieutenant-Governors, respectively, and prescribe the manner in which 
such regulations shall be carried into effect. 

2. Notwithstanding any provision in the Indian Councils Act, 

1861, the Governor-General of India in Coun- 
cil may from time to time make rules authoris- 
ing at any meeting of the Governor-GeneraPs 
Council for the purpose of making laws and 
regulations tlie discussion of the Annual 
Financial Statement of the Governor-General 


Modification of 
provisions of 24 & 
25 Yict , c. 67 as to 
business at Legisla- 
tive meetings 
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in Goiincil and tlie asking of questions, Init under siicli conditions and 
restrictions as to tlie subject or otherwise as shall be in the said rules 
prescribed or declared ; And notwithstanding any provisions in the 
Indian Councils Act, 1861, tlie Governors in Council of Fort St. George 
and Bunibay, respectively, and the Lieutenant-Governor of any 
province to wliicli the provisions of the Indian Councils Act, 1861, 
toiicliing the making of laws and regulations, have been made or are 
hereafter extended or made applicable, may from time to time make 
rules for authorising at any meeting of their respective Councils for 
the purpose of making laws and regulations the discussion of the 
Annual Financial Statement of their respective local Governments 
and the asking of questions, but under such conditions and restric- 
tions as to subject or otherwise as shall in the said rules applicable 
to such Councils respectively be prescribed or declared. But no 
member at any such meeting of any Council should have power to 
submit or propose any resolution, or to divide the Council in respect of 
any such financial discussion, or the answer to any question asked 
under the authority of this Act or the rules made under this Act : 
Provided that any rule made under this Act by a Governor in Council, 
or by a Lieutenant-Governor, shall be submitted for and shall be 
subject to the sanction of the Governor-General in Council, and any 
rale made under this Act by the Governor-General in Council shall be 
submitted for and shall be subject to the sanction of the Secretary of 
State in Council ; Provided also that rules made under this Act shall 
not be subject to alteration or ameudnl'ehit at meetings for the purpose 
of making laws and regulations. 


3. It is hereby declared that in the twenty-second section of tlie 

Indian Councils Act, 1861, it was and is intend- 
ed that the words Indian territories now 
under the dominion of Her Majesty ” should be 


Meaning of 21 & 
25 Viet. c. 67, s, 22; 
3 & 4 Will. IV, c. 
85; & 16 & 17 Viet, 
c. 95 


read and construed as if the words 


C i 


or 


hereafter ” were and had at the time of the 
passing of the said Act been inserted next after the word ‘‘ now ” and 
fuithei, that the x\cts third and fourth, IVilliam the Fourth, CUiapter 
eighty-five, and sixteenth and seventeenth Victoria Chapter ninety-five 
1 espectively, shall be read and construed as if at the date of the enact- 
ment theieof respectively, it w’as intended and had been enacted that 
the said Acts respectively should extend. to and include the territories 
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acquired after the dates thereof respectively, by tlie East India Com- 
pany, and should not be confined to the territories at the dates of the 
said enactments respectively in the possession and under the Govern- 
ment of the said Company. 


4. 

Bepeal 


Sections thirteen and tliirtv-two of the Indian Councils Act, 
1861, are hereby repealed ; and it is enacted 
that — 


(1) If any additional member of Councilor any members of the 

Council of a Lieutenant-Governor appointed 
ill numlSr under. the said Act or this Act shall be absent 

of additional mem- from India or unable to attend to the duties of 

llQyS • **» • 

his office for a period of two consecutive 

months, it shall be lawful for the Governor-General, the Governor, or 
the Lieutenant-Governor to whose Council such additional member or 
members may have been nominated (as the case may be) to declare, 
by a notification published in the Government Gazette^ thatrthe seat in 
Council of such person has become vacant. 

(2) In the event of a vacancy occurring by the absence from India, 
inability to attend to duty, death, acceptance of office, or resignation 
duly accepted of any such additional member or members of the 
Council of a Lieutenant-Governor, it shall be lawful for the Governor- 
General, for the Governor, or for the Lieutenant-Governor, as the 
case may be, to nominate any person as additional member or members, 
as the case may be, in his place ; and every member so nominated 
shall be summoned to all meetings held for the purpose of making 
laws and regulations for the term of two years from the date of 
such nominaion : Provided always that it shall not be lawful by such 
nomination, or by any nomination made under this Act, to dimi- 
nish the proportion of non-official members directed by the Indian 
Councils Act, 1861, to be nominated. 


5. The local legislature of any province in India may from time 

Powers of Indian time, by Acts passed under and subject to the 
provincial legis- provisions of the Indian Councils Act, 1861, and 

with the previous sanction of the Governor- 
General but not otherwise, repeal or amend as to that province any 
law or regulation made either before or after the passing of this Act 
by any authority in India other than that local legislature ; Provided 
tliat an Act or a provision of an Act made by a local legislature, an(} 
I 
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subsequently assented tn by the G-overnor-Greneral in pursuance 
of the Indian Councils Act, 1861, shall not be deemed invalid bv 
reason only of its requiring tlie previous sanction of the Governor- 
General under this section. 

6. Tn this Act — The expression, local 
Definitions legislature”, means'- 


ll) The Governor-in-Gouncil for the purpose of making 
laws and regulations of the respective provinces of Port St. George 
Bomba V : and 

(2) The Council for tlie purpose of making laws and regula- 
tions of the Lieutenant-Governor of any province to which the provisions 
of the Indian Councils Act, 1861, touching the making of laws or 
regulations have been or hereafter extended or made applicable. 

The expression Province” means any presidency, division, 
province or tenitory over wiiich the powers of any local legislature 
for the time being extend. 


7. Nothing in this Act shall detract from or diminish the powers 

of the Governor-General in Council at meet- 
Saving power of . i i i 

Governor-General in purpose of making laws and 

Council regulations. 


8. This Act may be cited as the Indian Councils Act, 1892 ; 

and the Indian Councils Act. 1861, and this 
Short title , . ' ’ . 

Act may be cited together as the Indian Coun- 
cils Acts, 1861 and 1892. 


(ix) THE INDIAN COUNCILS ACT, 1904 


AN ACT TO AMEND INDIAN COUNCILS ACT OP 1874 
Whereas it is etc. etc. Be it enacted * * 


as 


follows : — 

1. In section one of the Indian Councils Act, 1874, the words 
‘‘ who shall be called the member of council for public works ” and in 
section two of the same Act the words ‘ for public works ’ are hereby 
repealed. 


2. The Act shall be cited as the Indian Councils Act. 1904. 
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(x) THE COUNCIL OF INDIA ACT, 1907 

AN ACT TO AMEND THE LAW AS TO THE COUJ^CIL OF INDIA 

Be it enacted by the King's T^Iost Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual, and Temporal and 
Commons, in tliis present Parliament assembled, and l)y the autliority 
of the same, as follows : — 

1. The Council of India shall consist of such number of members 
not less than ten and not more than fourteen, as the Secretary of 
State may from time to time determine. 

2. In section ten of the Government of India Act, 1858 (21 and 
22 Viet. c. l06), the words “ more tlian five years ’’ shall be substitut- 
ed for the words ‘Snore than ten years.’' 

o. Section thirteen of the same Act shall, as regards any inem* 
her appointed after the passing of this Act, be read and construed as 
if the words one thousand pounds were substituted for the words one 
thousand two hundred pounds. 

4. Section two of the Government of India Act, 1869 (32 and 
33 Viet. c. 9/), shall, as regards any appointment made after the 
passing of this Act, be read and construed as if the word ‘‘seven” 
were substituted for the word ‘* ten.’’ 

5. The Council of India Act, 1876 (39 Viet. c. 7), and the 
Council of India Keduction Act, 1889 (52 and 53 Viet, c. 65), are 
hereby repealed. 

6. This Act may be cited as the Council of India Act, 1907. ' 


(xi) THE INDIAN COUNCILS ACT, 1909 

AN ACT TO AMEND THE INDIAN COUNCILS ACTS 1861 AND 1892 AND 
THE GOVERNMENT OF INDIA ACT, 1838 
[25th May 1909.] 

Be it enacted by the King’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Siiiritual and Temporal, and 
Commons, in this present Parliament assembled, and by tlie authority 
of the same, as follows ; — 

1. (1) The additional members of tlie Councils for tlie purpose 

of making laws and regulations (hereinafter 
l/. “ Legislative Councils) of the 

gislative Councils Governor-General and the Governors of Fort St. 

George and Bombay, and the members of the 
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Legislative Councils already constituted, or wliicli may hereafter be 
constituted, of the several Lieuteiiant-G-overnors of Provinces, instead 
of being all nondnated by the Governor, or Lieutenant-Governor in 
manner provided by the Indian Councils Acts, ISBl and 1892, shall 
indiide members so nominated and also members elected in accordance 
vith regulations made under this Act, and references in those Acts to 
the members so nominated and their nomination shall be construed as 
including references to the members so elected and their election. 

(2) The number of additional members or members so nominated 
and elected, the number of such members required to constitute a 
quorum, the term of office of such members and the manner of filling 
up casual vacancies occurring by reason of absence from India, inability 
to attend to duty, death, acceptance of ofiice, or resignation duly 
accepted, or othenvise, shall, in the case of each such Council, be such 
as may be- prescribed by regulations made under this Act : 

Provided that the aggregate number of members so nominated 
and elected shall not, in the case of any Legislative Council mentioned 
in the iirsd column of the First Schedule to this Act, exceed the number 
specified in the second column of that schedule. 


Constitution and 
procedure of execu- 
tive Councils of 
Governors of Fort 
Saint George and 
Bombay 


2. (1) The number of ordinary members of the Councils of the 

Governors of Fort Saint George and Bombay 
shall be such number not exceeding four as the 
Secretary of State in Council may from time to 
time direct, of whom two at least shall be per- 
sons who at the time of their appointment have 
been in the service of the Crown in India for at least twelve years. 

(2) If at any meeting of either of such Councils there is an 
equality of votes on any question the Governor or other person presi- 
ding shall have two votes or tlie casting vote. 

o. (1) It shall be lawful for the Governor-General in Council, 
Power te oonsti- the approval of the Secretary of State in 

eScIunifls"'^' % P™ch.mation, to create a Council in 

the Bengal Division of the Presidency of Fort 
William foi the purpose of assisting the Lieutenant-Governor in the 
executive government of the province, and by such proclamation — 
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(a) to make provision for determining what shall be the number 
(not exceeding four) and ciualifications of the members of tiie 
Council ; and 

(5) to make provision for the appointment of temporary or acting 
members of the Council during the absence of any member from illness 
or otherwise, and for the procedure to be adopted in case of a difEer- 
ence of opinion between a Lieutenaut-Grovernor and his CGuncii, and in 
tbe case of equalit}' of votes, and in the case of a Lieutenant-Governor 
being obliged to absent liimself from liis Council from indisposition or 
any other cause. 


(2) It sJiall be lawful for the Governor-General in Council, with 
the like approval, by a like proclamation to create a Council in any 
other province under a Lieutenant-Governor for the purpose of assisting 


tbe Lieutenant-Governor in the executive government of the province : 
Provided that before any such proclamation is made a draft there- 
of shall be laid before each House of Parliament for not less than 


sixty days during tlie session of Parliament, and, if before the expira- 
tion of that time ^n Address is presented to His Majesty by either 
House of Parliament against the draft or any part thereof, no further 
proceedings shall be taken thereon, without prejudice to the making of 
any new draft. 


(3) Where any such proclamation has been made with respect to 
any province the Lieutenant-Governor may, with the consent of the 
Governor-General in Council, from time to time make rules and orders 
for the more convenient transaction of business in his Council, and any 
order made or act done in accordance with the rules and orders so 


made shall be deemed to be an act or order of the Lieutenant-Governor 
in Council, 


(4) Every member of any such Council shall be appointed by the 
Governor-Generah with the approval of his Majesty, and shall, as such 
be a member of the Legislative Council of the Lieutenant-Governor in 
addition to the members nominated by the Lieutenant-Governor and 
elected under the provisions of this Act. 

4. Tire Governor-General, and the Governor of Fort Saint 

George and Bombay, and the Lieutenant-Gover- 

Vice-Presidents every province respectively shall appoint 

a member of their respective councils to be Vice- 



Txecutg GoCrnor tempo..,., Iv- holding and 

George or Bombay and of presiding 'at "T' 

absence of the Governor-rrener-il rl-. • 

teriesident so appointed shall be deemed to be tl,e -e • 

member of Council and the member bJo-i •+ • ‘‘ 

CoimcilsAor. 1861, and sections *’‘e Indian 

- ns sixtt -two and sixty-tbreeof the Govern- 

" • in6nt of Tndi*! Ar*f- iqo^» i u ■, 

laaia Act, 18do, shall have effect 


3 & 4 Will. 4. c 
85 accordinglv. 

O t • 


o. 


(1) Notwithstanding anything i„ ,l.e l..dian Councils Act, 

bn.Zt" Governor-General in Council, the’ 

Legis- (.Tovernors in Council of Fort 9‘n‘nf n i 

lative Councils -uuouorioit bamt George and 

Bombay respectively, and the Lieutenant- 

Governor or Lientenant-Governor in Council of every province. si.aO 

council’’ tl «‘eir respective legislative 

fW p' statement of the 

r hCcTe Governments, 

ihe a i?o r general pulj^e interest, and 

be nresS r- .-estrictions as inav 

be prescnbed m the rules applicable to tlie several councils. 

a appointment of 

nor f. Gor-ernor-General, Governor, or Lieutenant-Gove,- 

noi, as the case may be, and of any Vice-President. 

(3) Rules under this section, where made by a Governor in 

Council, or by a Lieutenant-Governor or-i T.'w .n- ' 

Council 1.0 c I- , , ma Lieutenant-Governor in 

tounu , shall be subject to the sanction of the Govetnor-Gener-d in 

Council, and where made by the Governor-General in CouncR Zi 

subject to the sanction of tlie Secretarv of State b. n T ' , 

not be subject to alteration or amendment bv the Leofilative C 
of the Governor-General. Governor, or Lientei'naiU-Gov:™;. """ 

3- The Governor-General in Coimcil shall, subject to the nppro- 

Power to make ' f ^‘‘oretary of State in Council, make 
regulations ■•egmlations as to (he conditions under which and 

... , '““'"mr in which persons resident in India mav 

‘ O J 
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and for being nominated or elected, a member of any such council, 
and as to .any other matter for which reguktions are authorised to be 
made under t his Act, and also as to the manner in which those regula- 
tions are to bo carried into eft'ect. Regulations under this section shall 

not be subject to alteration or amemlmeut Ity the Legislative Coitncil of 

the Uovernor-Genera 1. 

i. All prochmijitious, regnlations ciiid rules made iirider this Act, 

Laying of procla- than rules made by a Lieiitenant-Goveriior 

in a t i 0 n s, etc,, 
before Parliament 


made for the more convenient transaction of 
business in his Council shall be laid before both 
Houses of Parliament as soon as may be after tbev are inade. 


8. (1) This Act may be cited as the Indian Coimcils Act, 1909, 

and shall be construed with the Indian Council 
Acts, 1861 and 1892, and those Acts, the Indian 
Councils Act 1869, the Indian Councils Act, 1873, 
tlie Indian Councils Act, 1874, the Indian 
Councils Act, 1904, and this Act mav be cited 
together as the Indian Councils Acts, 1861 to 1909. 


Short title, cons- 
true t i 0 n, c o m- 
niencement, a n cl 
repeal. 32 & 33 Viet, 
c. 98. 33 & 34 Viet, 
c. 34 


(2) This Act shall come into operatiuii on such date or dates as 

the Governor-General in Council, with the ap- 
3/ &38 Vict. e, 91. i xi o . x* o. . . . ^ 

4Edw. 7 c. 26 proval ot the Secretary ot State in Uouncih 

may appoint, and different dates may be appoint- 
ed for different purposes and pi*o visions of this Act and for different 
councils- 


On’ the date appointed for the coining into operation of this Act 
as respects any Legislative Council, all the nominated members of the 
Council then in office shall go out of office, but may, if otherwise quali- 
fied, be renominated or be elected in accordance, with the provisions of 
this Act. 

(3) The enactments ineutioiied in the Second Schedule to this 
Act are hereby repealed to the extent . mentioned in the third column 
of that Schedule. 
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Maximum Mu mbc) 


SCHEDULES 
PIEST schedule 
ers of Nominated and Elected Members of Legislative 
Councils 


Legislative Council. 


^Maximum 

number. 


Legislative Council of the Governor-General. 

Legislative Council of the Governor of Fort Saint George 

Legislative Council of the Governor of Bombay. 

Legislative Council of the Lieutenant-Governor of the 
Bengal division of the Presidency of Fort William 

Legislative Council of the Lieutenant-Governor of the 
United Provinces of Agra and Oudh ... 

Legislative Council of the Lieutenant'Goveriior of 
the Provinces of Eastern Bengal and Assam ... 

Legislati\e Council of the Lieutenant-Governor of the 
Province of the Punjab 

Legislative Council of the Lieutenant-Governor of the 
Ppvince of Burma ... 

Legislative Council of the Lieutenant-Governor of anv 
Province which may hereafter be constituted ... 


60 

50 

50 

50 

50 

50 

30 

30 

30 


Section and 
chapter. 


55 and 66 
Viet., c, 14 


SECOND SCHEDULE 
Enactments repealed 


24 and 25 
Viet., C, 67. 


Short title. 


The Indian 
Councils 
Act, 1861. 


Extent of repeal. 


The Indian 
Councils 
Act, 1892. 


In section ten, the words “ not less than six 
nor more than twelve in number.” 

In section eleven, the words for the term of 

two years from the date of such nomina- 
tion.” 

In section fifteen, the words from ‘‘ and the 
power of making laws and regulations” to 
‘ ‘ shall be present.” 

In section twenty-nine, the words “ not less 
than four nor more than eight in number.” 

In section thirty, the words “for the term of 
two years from the date of such nomina- 
tion.” 

In section thirty-four,, the words from “and 
power of making laws and regulations,” to 
‘ shall be present.” 

In section forty-five, the words from “and 
the i3ower of making laws and regulations” 
to ‘shall be present.” 

Sections one and two. 

In section four, the words “appointed under 
the said Act or this Act” and paragraph 
( 2 ). 
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(xii) GOVERNMENT OE INDIA ACT, 1912 

(2 & 3 Geo. 5) 

AN ACT TO MAKE SUCH AMENDMENTS IN THE LAW EELATING TO 
THE GOVEENMENT OE INDIA AS AEE CONSEQUENTIAL ON THE 
APPOINTMENT OE A SBPAEATE GOVEENOR OE POET WILLIAM IN 
BENGAL, And OTHER ADMINISTRATIVE CHANGES IN THE LOCAL 
government of India. June 1912.-] 

"Wliei 6ii& Ills Viiiest^ htis beeu pleased to appoint a Governor of 
the Presidency of F ort William in Bengal as delimited by a procla- 
mation made hy the Governor-General in Council and dated the 
twenty-second day of March nineteen hundred and twelve : 

And whereas the Governor-General in Council by two further 
proclamations of the same date lias constituted a new province under 
a Lieutenant-Governor styled the province of Bihar and Orissa, and 
has taken the province of Assam under the immediate authority and 
management of the Governor-General in Council. 

And whereas it is expedient to declare what powers are exer- 
cisable by the Governor and Governor in Council of the presidency 
of Fort William in Bengal and to make other provisions with respect 
to the administrative changes effected as aforesaid : 

Be it therefore enacted by the King’s Most Excellent Majesty 
by and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons in this present Parliament assembled, and bv the 
authority of the same, as follows : — 

1.— ( 1 ) It is hereby declared that the Governor and Governor in 

Power of Gover- ® William in 

nor of Port ®ngai shall within that presidency as so deli- 

William in Bengal inited as aforesaid, have all the rights duties 

fouctioiis, and. immunities which the Grovernors 

and Governors in Council of the presidencies of Fort St George and 

Bombay respectively possess, and all enactments relating to the 

Governors of those presidencies and the Councils (whether for 

executive or legislative purposes) thereof and the members of those 

Councils shall apply accordingly to the Governor of the presidency of 

Fort William in Bengal, and his Council and the members of that 
Council : 

Provided that, — 

(a) if the Governor-General in Council reserves to liimself any 
powers now exercisable by him in relation to the Presidency of Port 
K 
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'Williaiii in Bengal, those powers shall contiriiie to he exercisable by 
the (iovernor-General in Council in the like inanner and to the like 
extent as hei^tofore ; and 

(b) It shall not be ol>ligatory to nominate the Advocate-General 
of the presidency of Fort Wiiliain in Bengal or any ofticer acting in 
that capacity to be a lueinber of the legislative council of that 
Governor of that presidency. 

(2). The power of the Governor-General in Council under section 


one of the Indian Presidency Towns Act 1815, 
55 Geo, 3. c. 84 to extend the limits of the town of Calcutta 

shall be transferred to the Governor in Council 
of the presidency of Fort AVilliam in Bengal. 

2. The provisions of sub-section(l) of section three of the Indian 


. . Councils Act, 1909 (which relate to the constitu- 

Provisions as to i 

the province of provincial executive councils), shall apply 

Bihar. 9 Edw. to the province of Bihar and Orissa in like manner 

7 c 4 

as they applied to the province of the Bengal 
division of the presidency of Fort William. 


3. It shall be lawful for the Governor-General in Council by 

proclamation to extend subject to such modili- 
Creation of ie- cations and adaptations as he may consider 

chief commissioners necessary, the provisions of the Indian Councils 
17 and ISVict. e. 77 Acts 1861 to 1909, touching the making of laws 

and regulations, for the peace and good Govern- 
ment of provinces under Lieutenant-Governors (including the provisions 
as to the constitution of legislative councils for such provinces and the 
business to be transacted tlierein, to any territories for the time beino- 
under a chief commissioner, and where such provisions have been 
applied to any such territories the proviso to section three of the 
Government of India Act, 1854 (which relates to the alteration of laws 
and regulations in such territories) shall not apply to those territories. 

4. (1) The enactments mentioned in Part I of the Schedule to 


^ this Act shall have effect subject to the amend- 

3iH(i 

repeal of Acts and ments therein specified, and section fifty -seven of 
saving of 33 Geo. c. the East India Company Act, 1793, and section 

c. 85 seventy-one of the Government of India Act, 

1833 (which relate to the filling up of vacancies 
in the Indian Civil Service), and other enactments mentioned in Part 
II of that Schedule are hereby repealed. 
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(2) Nothing in this Act or in the said recited proclainations shall 
affect the power of the Governor-General in Conncil of making new 
distriibiitions and arrangement of territories into and among the various 
presidencies and lieutenant-governorships, and it is hereby declared that 
the said power extends to territories under the immediate authoritv 

C'" 

and management of the Governor-General in Council as well 
as to territories subject to the several presidencies and lieutenant 
governorships. 

5. This Act may be cited as the Government of India Act. 

1912, and shall come into operation on such day 
Short title and . 

commencement Governor-General m Council witli the 

approval of the Secretary of State in Council 

may appoint. 


SCHEDULE 

PART I 

Amenchimtts. 

In section fifty of the Indian Councils Act, 1861 (24 and 25 
Viet. c. 6/), after the words “ then and in every such case,” there 
shall be inserted the words '‘the Governor of the Presidency of Fort 
William in Bengal.” 

In the First Schedule to the Indian Councils Act, 1909 (9 Edw. 
7. c. 4), there shall be inserted — 

Legislative Council of the Governor of Fort William in 

50 

Legislative Council of the Lieutenant-Governor of Bihar and 

... 50.” 


Bengal 




Orissa 


PABT II 
Bejpeals. 

Sections fifty-three and fifty-seven of the East India Company 
Act, 1793 (33 Geo. 3. c. 52). 

In section sixty-two of the Government of India Act. 1833 (3 and 
4 V ilL 4. c. 286) the words and Governor of tlie Presidency of Fort 
William in Bengal,” and section seventy-one of the same Act. 

In section fifty of the Indian Councils Act, 1801 (24 and 26 
Viet. e. 67) the words “ and Governor of the Presidency of Fmt 
William in Bengal.” 
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In tile First Schedule to the Indian Councils Act, 1909 (9 Edw. 
7. c. 4), the following words : — 

Legislative Council of the Lieutenant Governor of the Bengal 
Division of the Presidency of Fort William ... ... 50 

Legislative Council of the Lieutenant-Governor of the Province 
of Eastern Bengal and Assam ... ... 50.” 

YI 

QUEEN VICTOEIA’S PEOCLAMATION, 1858 

Tlie following- is the full text of the Proclamation of Queen Victo- 
ria in 1858 on the assumption of the direct Government of India by the 
Crown from the East India Company : — 

PROCLAMATION, BY THE QUEEN IN COUNCIL, TO THE PRINCES,. 

CHIEFS, AND PEOPLE OF INDIA (PUBLISHED BY THE 
GO VEPvNOE -GENERAL AT ALLAHABAD, ON 
NOVEMBER 1 , 1858 ). 

Victoria, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, and of the Colonies and Dependencies thereof in 
Europe, Asia, Africa, America, and Australasia, Queen, Defender of the 
Faith. 

Whereas, for divers weighty reasons, We have resolved by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in Parliament assembled, to take upon Ourselves the Government 
of the Territories in India, heretofore administered in trust for us by the 
Honourable East India Company : , ‘ 

Now, therefore, We do by these presents notify and declare that, by 
the advice and consent aforesaid, We have taken upon Ourselves the 
said Government ; and We hereby call upon all Our subjects within the 
said territories to be faithful, and to bear true allegiance to Us, Our heirs 
and successors, and to submit themselves to the authority of those whom 
We may hereafter, from time to time, see fit to appoint to administer the 
Government of Our said territories, in Our name and on Our behalf ; 

And We, reposing especial trust and confidence in the loyalty, 
ability, and judgment of Our right trusty and well beloved cousin and 
councillor, Charles John \iscount Canning, do hereby constitute and 
appoint him, the said Viscount Canning, to be Our first Viceroy and 
Governor-General in and over Our said territories, and to administer the 
Government thereof in Our name, and generally to act in Our name and 
on Our behalf, subject to such orders and Regulations as he shall, from 

time to time, receive from Us through one of Our principal Secretaries of 
State : 
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. And We do hereby confirm in their several Offices^ Civil and 
Military, all persons now employed in the service of the Honourable East 
India Company, subject to Our future pleasure, and to such Laws and 
Regulations as may hereafter be enacted. 

We hereby announce to the Native Princes of India that all treaties 
and engagements made with them by or under the authority of the 
Honorable East India Company are by Us accepted, and will be scrupu- 
lously maintained ; and We look for the like observance on their part. 

We desire no extension of Our present territorial possessions ; and 
while we will permit no aggression upon Our dominions or Our rights, to 
be attempted with impunity, We shall sanction no encroachment on 
those of others . We shall respect the rights, dignity, and honour of 
Native Princes as Our own ; and We desire that they, as well as Our 
own subjects, should enjoy that prosperity and that social advancement 
which can only be secured by internal peace and good Government. 

We hold Ourselves bound to the natives of our Indian territories by 
the same obligations of duty which bind Us to all Our other subjects ; 
and those obligations, by the blessing of Almighty God, We shall faith- 
fully and conscientiously fulfil. 

Firmly relying Ourselves on the truth of Christianity, and acknow- 
ledging with gratitude the solace of religion, We disclaim alike the right 
and the desire to impose Our convictions on any of Our subjects. We 
declare it to be Our Royal will and pleasure that none be in any wise 
favoured, none molested or disquieted by reason of their religious faith or 
observances ; but that all shall alike enjoy the equal and impartial protec- 
tion of the Law : and We do strictly charge and enjoin all those who may 
be in authority under Us, that they abstain from all interference with 
the religious belief or worship of any of Our subjects, on pain of Our 
highest displeasure. 

And it is Our further will that, so far as may be, Our subjects, of 
whatever race or creed, be freely and impartially admitted to offices in 
Our service, the duties of which they may be qualified, by their education, 
ability, and integrity, duly to discharge. 

We know, and respect, the feelings of attachment with which the 
natives of India regard the lands inherited by them from their ancestors; 
and We desire to protect them in all rights connected therewith, subject 
to the equitable demands of the State ; and We will see that generally, in 
framing and administering the law, due regard be paid to the ancient 
rights, usages, and customs of India. 

We deeply lament the evils and misery which have been brought 
upon India by the acts of ambitious men, who have - deceived their coun^ 
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trymen, by false reports, and led them into open rebellion. Our power 
has been shewn by the suppression of that rebellion in the field ; We 
desire to shew Our mercy, by pardoning the offences of those who have 

been thus misled, but who desire to return to the path of duty. 

Already m one province, with a view to stop the further efiusion of 
blood, and to hasten the pacification of our Indian dominions, Our 
■Viceroy and Governor-General has held out the expectation of pardon, on 
certain terms, to the great majority of those who, in the late unhappy dis- 
turbances, have been guilty of ofienoes against Our Government, and has 
declared the punishment which will be inflicted on those who;e crimes 
place ttem beyond the reach of forgiveness. We approve and confirm 
the said act of Our Viceroy and Governor-General, and do further an- 
noimce and proclaim as follows : — 


Our clemency will be extended to all ofienders, save and except 
those who have been, or shall be, convicted of having directly taken part 
m the murder of British subjects. With regard to such, the demands of 
Justice forbid tiie exercise of mercv. 

4 / 


To those who have willingly given asylum to murderers. knowin<- 

them to be such, or who may have acted as leaders or instigators in revolt" 

their lives alone can be guaranteed ; but in apportioning the penalty due 

to such persons, full consideration will be given to the oircumstancos 

under^ which they have been induced to throw off their allegiance, and 

large indulgence will be shewn to those whose crimes may appear to 

have originated in too credulous acceptance of the false reports' circulated 
by designing men. 


To all others in arms 
mise unconditional pardon, 
Ourselves, Our Crown and 
peaceful pursuits. 


against the Government We hereby pro- 
amnest} , and oblivion of all offence against 
dignity, on their return to their homes and 


It is Our Royal pleasure that these terms of Grace and Amnesty should 

be extended to all those who comply with their conditions before the first 
day of January next. 


When hj the blessing of Providence, internal tranquillity shall bp 

i. i. Oa, 

Indm, to promote works of public utility .and improvement and to 
administer its Government for the benefit of all our subjects residents 
therein. lu their prosperity will be Our Strength ; i„ their content 
men Oui security ; and m their Gratitude Our best reward. And may the 
God of all power grant to Us, and to those in authority under Us, 
stiength to carry out these Our Wishes for the good of Our people. 
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LOED MOBLEY’S BEEOBM DESPATCH 

The following is the full text of Lord Modey’fcj Despatch on the 
Porposals for Constitutional Reform sent by tlie Governor-General in 
Council on the 1st October 1908 

India Office, London, 

Public, No. 193. November, 190S. 

TO 

His Excellency the Bight Honourable the 
Governor-General op India in Council 

Proposals for Constitutional Beform 

My Lord, 

I have to acknowledge the important Despatch of the 1st October, 
3.908, in which you had submitted for approval and decision a group of 
constitutional reforms framed by Your Excellency in Council, in 
pursuance of a policy initiated more than two years ago. Your proposals 
in their present shape are the outcome of a tentative project placed, in 
August last year, in the hands of Local Governments in India with 
instructions to consult important bodies and individuals representative 
of various classes of the community before putting their own conclusions 
before the Government of India. Those instructions, as you are very evi- 
dently justified in assuring me, were carried out with great care and 
thoroughness. After examining, moreover, the enormous mass of 
material gathered together in a prolonged operation, I gladly recognise 
the admirable industry, patience, thought and candour with which that 
material has been sifted by your Government and worked out into 
practical proposals, liberal in their spirit and comprehensive in their 
scope. I have taken all the pains demanded by their importance to 
secure special consideration of them in Council. It is a sincere 
satisfaction to me to find myself able to accept the substantial part 
of Your Excellency’s scheme, with such modifications as would 
naturally occur to different minds in handling problems of remarkable 
difidculty in themselves and reasonably open to a wide variety of 
solution. 

THE IMPERIAL ADVISORY COUNCIL 

The original proposal of an Imperial Advisory Council was based on 
the interesting and attractive idea of associating ruling Chiefs and 
territorial magnates of British India in guardianship of common and 
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Imperial interests and as a means of promoting more intimate 
relations among component parts of the Indian Empire. The general 
opinion of those whose assent and co-operation would be indispensable 
has pro%'ed adverse, and Yonr Excellency in Council now considers that 
the project should for the present not be proceeded with. 

You still favour an Imperial Council composed only of ruling Chiefs. 
Lord Lytton made an experiment in this direction, but it remained 
without successful result. Lord Curzon afterwards proposed to create a 
Council composed exclusively of Princes contributing Imperial Service 
Troops, and deliberating on that subject exclusively. The opinion is 
pronounced that this also is likely to be unfruitful and ineffectual in 
practice. Your Excellency’s project is narrower than the first of these 
two and wider than the second. I confess that, while entirely appreciat- 
hig and sympathising with your object, I judge the practical difficulties 
in the way of such a Council assembling under satisfactory conditions to 
be considerable expense, precedence, and housing, for instance, even if 
there were no others yet if not definitely discontinued with a view to 
assembly it could possess little or no reality. It would obviously be a 
mistake to push the project unless it commands the clear assent and 
approval of those whose presence in the Council would be essential to its 
success, and the opinions expressed in the replies with which you have 
furnished me lead me to doubt whether that condition can be secured. But 
in case Your Excellency still favours this proposal, which is in itself 
attractive I do not wish to express dissent at this stage, and if, after consul- 
tation with the leading Chiefs, you are able to devise a scheme that is at 
once acceptable to them and workable in practice, I am not inclined to 
place any obstacle in the way of a full and fair trial and, in any event, 
the doubt I have expressed must not be taken as discouraging consul- 
tation With individual Chiefs according to the existing practice, for 
nobody with any part to play in Indian Government can doubt the 
manifold advantages of still further developing not only amicable hut 
confidential relations of this kind with the loyal rulers in Indian States, 
possessed as they are of such peculiar authority andjexperience. 


PROVIISCIAL ADVISOBY COUNCILS 

Next I agree with Your Excellency in the judgment that the question 
of a Council of notables for British India only should not be entertained. 
I am inclined, furthermore, for my own part, to doubt whether the 
creation of Provincial Advisory Councils is likely toVove an experiment 
of any marked actual value. The origin of the demand for bodies of that 
character, whatever the strength of such a demand amounts to is un 
doubtedly the desire for greater facilities in the discussion of ’public 
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measures. Your Excellency indicates what strikes me as pointing in a 
more hopeful direction in the proposition that this claim for increased 
facilities of discussion should be met “ rather by extending the powers 
of the existing Legislative Councils than by setting up large rival 
Councils which must to some extent conflict with them.” Large or 
smaib such rivalry would be almost certain to spring up, and from the 
first the new species of Council would be suspected as designed to be a 
check upon the old. As in the case of ruling Chiefs or of 
notables in British India, so here, informal consultation with the 
leading men of a locality would have most or all of the advantages of an 
Advisory Council without the many obvious disadvantages of duplicating 
political machinery. 

ENLARGEMENT OF LEGISLATIVE COUNCILS 

Prom these proposals I pass to what is, and what you declared to be, 
the pith and substance of the Despatch under reply. “ The enlargement 
of the Legislative Councils” you say, “and the extension of their function 
to the discussion of administrative questions are the widest, most 
deep-reaching and most substantial features of the scheme, which we now' 
put forward.” This perfectly correct description evoked and justified 
the close scrutiny to which these features have been subjected in my 
Council, and I am glad to believe that the result reveals few elements of 
material difference, 

Your Government have now felt bound to deal first with the Imperial 
Legislative Council and from that work downwards to the Councils in 
the Provinces. I gather, however, from your despatch of the 21st March, 
1907, that you would at that time have preferred, as Lord Lansdowne 
had done in 1892, to build up the higher fabric on the foundation of the 
Provincial Councils. In your circular letter of the 24th August, 1907, 
you observed that the most logical and convenient mode of dealing with 
the question would have been first to discuss and settle the composition, 
the electorates and the powers of the Provincial Legislative Councils, 
and then to build up on the basis of these materials a revised consti- 
tution for the Imperial Council. In the absence of proposals from the 
Local Governments and Administrations, you were precluded from 
adopting this course, and, therefore, you set tentatively before them the 
line on which first the Legislative Council of the Govern or- General and 
thereafter those of Governors and Lieutenant-Governors might be 
constituted. 

In your present letter you have followed the same order, but with the 
full materials before me such as are now supplied by local opinions, it 
a|>pears to be both more convenient and, as you said, more logical to 

L . . . 
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begin with the Provincial Councils and afterw^ards to consider the con- 
stitution of the Legislative Council of the Governor-General, 

PROVINCIAL LEGISLATIVE COUNCILS 

The first question that arises touches the principle of represeutation. 
This is fully discussed in paragraphs IS to 20, 26 to 31, and 34 of your 
letter. Citing previous discussions of the subject and referring to the 
precedent of the measures taken to give effect to the Statute of 1892, you 
adhere to the opinion that, in the circumstances of India, representation 
by classes and interests is the only practicable method of embodying the 
principle in the constitution of the Legislative Councils (paragraph 18.) 
You Justly observe that the principle to be borne in mind is that election 
by the wishes of the people is the ultimate object to be secured, whatever 
may be the actual machinery adopted for giving effect to it (paragraph 
29.) You consider that for certain limited interests, Corporations of 
Presidency towns, Universities, Chambers of Commerce, planting com- 
mini ities and the like limited electorates must exist as at present, and 
you foresee no serious obstacle in carrying out arrangements for that 
purpose. Difficulties come into view when you go beyond these limited 
electorates and have to deal with large and widespread interests or 
conimunities, such as the landholding and professional classes, or with 
important minorities, such as Mahoinedans in most provinces in India, 
and Sikhs in the Punjab. You dwell upon the great variety of conditions 
in the various provinces of the Indian Empire and the impossibility of 
applying any uniform system throughout, and your conclusion generally 
appears to be that class electorates should be framed where this is 
practicable and likely to lead to good results, and in their failure or 
defect, it will be necessary to have recourse to nomination. 

With the general principles advanced by Your Excellency in this 
chapter of our discussion, I am in entire accord. I agree that to some 
extent class representation must be maintained in the limited electorates 
to which you refer, and here, as you point out, no serious obstacle is to 
be anticipated. I agree also that the Legislative Council should reflect 
the leading elements of the population at large and that no system of 
representation would be satisfactory if it did not provide for the pre- 
sence in the Councils of sufficient representatives of communities so im- 
portant as are the Mahomedans and the landed classes. But, in examin. 
ing your plans for obtaining their representation, I am struck with the 
difficulty of ^securing satisfactory electoral bodies under them and with 
the extent to which, as you expect, nomination will be demanded to 
supply the deficiencies of election. The same awkwardness and perplexity 
appear m obtaining satisfactory representation of the Indian commercial 
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classes were, as is found generally throughout India with very few 
exceptions, they have not established Associations or Chambers to 
represent their interests. 

The case of landholders is discussed in paragraphs 27 to 29 of your 
letter with immediate reference to the Imperial Legislative Council, 
and the situation is just the same— if separate representation is 
to be secured— for local Councils. You “ find it impossible to make 
any definite proposal w'hich would admit of general application.” {Para. 
27). You see difficulties in devising a constituency that should consist 
only of landholders deriving a certain income from land (Para. 28), 
and you point out with much force the objections to election by volun- 
tary Associations. In these observations I agree, and especially in your 
remark that the recognition of Associations as electoral agencies should 
be regarded as a provisional arrangement to be maintained only until 
some regular electorate can be formed. 

The same difficulties, as you observe in paragraph 30, encounter the 
proposal to have a special electorate for Mahomedans. In some Provinces, 
as in Bombay the Mahomedans are so scattered that common organisa- 
tion for electoral purposes is thought impracticable. In other Provinces, 
it is proposed to found a scheme partly on a property qualification and 
partly on a literary attainment; in others, again it is suggested that re- 
course might be had to voluntary associations. One difficulty in regard 
to Mahomedans is not mentioned in your letter, for, the provision in any 
Province of a special electorate giving them a definite proportion of the 
seats on the Councils, might involve the refusal to them in that Province 
of a right to vote in the territorial electorates of which rural and 
Municipal Boards will afford the basis. If that were not done, they would 
evidently have a double vote, and this would probably be resented by 
other classes of the population. 

ELECTOBAL COLLEGES 

Without rejecting the various expedients suggested by Your Excel- 
lency for adoption in order to secure the adequate representiation of 
these important classes on the Councils, I suggest for your considera- 
tion that the object in view might be better secured, at any rate in the 
more advanced Provinces in India, _ by a modification of . the 
system of a popular electorate founded on the principle of Electoral 
Colleges. The use of this method is not in itself novel. It already 
exists ill the group of District Boards and of Muuiciiialities, which in 
several Provinces return members to the Provincial Councils. .The elec- 



Ixxxiv 


APPENDIX 


tion is not oommitted to the Boards or Municipalities directly. These 
bodies choose electors, who then proceed to elect the represen- 
tative of the group. I will briefly describe the scheme that at present 
commends itself to me. and in order to make the method of 
working clear I will assume hypothetical figures for a given Province. 
Let it be supposed that the total population of the Province is 
20 millions, of w'hom 13 millions are Hindus and 5 millions Mahome- 
dans, and the number of members to be elected 12. Then since the 
Hindus are to Mahammadans as three to one, nine Hindus 
should be elected to three Mahammadans. In order to obtain these 
members, divide the Province into three electoral areas, in each 
of which three Hindus and one Mahammadan are to be returned. Then 
m each of these areas constitute an Electoral College consisting of, let us 
say, a hundred members. In order to preserve the proportion between 
the two religions, 75 of these should be Hindus and 2S Mahammadans. 
This Electoral College should be obtained by calling upon the various 
electorates, which might be (a) substantial laud-owners paying not less 
than a fixed amount of land-revenue, (i) the members of rural or sub- 
divisional Boards, (c) the members of District Boards and (d) the mem- 
bers of Municipal Corporations, to return to it such candidates as they 
desired, a definite number being allotted to each electorate. Out of 
those oflering themselves and obtaining votes, the 75 Hindus who 
obtained the majority of votes should be declared members of the 
collage, and the 25 Mahammadans who obtained the majority should 
similarly be declared elected. If the Mussalmans returned did not 
provide 25 members for the Electoral College, the deficiency would 
be made good by nomination. Having thus obtained an Electoral College 
containing 75 Hindus and 26 Mussalmans, that body would be called 
upon to elect three representatives for the Hindus and one for the Maho- 
medans. Each member of the College would have only one vote and 
could vote for only one candidate. In this way, it is evident that it 
would be in the power of each section of the population to return a 
member in the proportion corresponding to its own proportion to the 
total population. 

In the same way, the desired proportion could be obtained of any re- 
presentatives of any particular interp.?t, as for instance, of landowners. 
All that is necessary would be to constitute the Electoral College in 
such a way that the number of. electors representing tbe land-owning 
interest should bear to the total number the same proportion as the 
members of Council representing the interest to be elected bear to the 
total number to be elected. 

In this maimer, minorities would be protected against exclusion by 
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majorities and all large and important sections of the population would 
have the opportunity of returning members in proportion to their ratio 
to the total population. Their choice could in that event be exercised 
in the best posKible way, that, namely, of popular election, instead of 
requiring Government to supply deficiencies by the dubious method of 
nomination. 

I do not wish definitely to x^^'Q^cribe such a scheme for adoption, 
whether locally or universally, but I commend it to your consideration. 
It appears to offer an expedient by which the objections against a system 
of nomination may be avoided, and it would work through a choice 
freely exercised by the electorate at large instead of by artificial electo- 
rates specially constituted for the purpose. No doubt it removes the 
primary voter by more than one stage from the ultimate choice and it 
does not profess to be simxfie. I can only say that it is quite as simple 
as any scheme for representation of minorities can ever be. The 
system of a single vote, which is an essential part of it is said to work 
satisfactorily in places where it is in existence, and it is easy of 
apxu’ehension by the electors. It would have several great advantages. 
It would bring the classes sx)ecially concerned within the popular electorate, 
and so meet the criticisms of the Hindus to which you refer in paragrax)h 
30 ; second, it establishes a principle that would be an answer to further 
claims for representation by special classes or associations ; third, iti 
would ensure the persons chosen being actually drawn from the locality 
that the Electoral College represents ; fourth, it would provide a healthy 
stimulus to interest in local self-government by linking up local bodies 
(rural and Municipal Boards) more closely with the Provincial Legislative 
Councils. To this end, it might be provided that the candidate for 
election to the Provincial Council must himself have taken part in local 
administration. 

The due representation of the Indian mercantile community on 
which you touch in paragraph 31 of your letter might bo included in the 
scheme if the commercial classes fail to organise themselves as you 
suggest that they may arrange to do, in Associations similar to the 
European Chambers of Commerce. 

To meet possible objections founded on the difficulty of bringing 
together Electoral Colleges to vote in one place, I may add that thi.s is 
not conteiniDlated iii the scheme. You refer at the close of paragraph 28 
to the success of the Calcutta University in organising the election of 
Fellows by a large number of graduates scattered all over India. The 
votes of the electors in each College could, I imagine, be collected in the 
same manner without requiring them to assemble at a common centre* 
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OFFICIAL MAJOEITY TO BE DISPENSED 'WITH 

From the electoral structure I now turn to the official element in 
the constitution of Provincial Legislative Councils, dealt with in para- 
graphs 43 to 56 of your letter. I first observe that in all of them you 
provide for a bare official majority, but you contemplate that in ordinary 
circumstances, only the number of official members necessary for the 
transaction of business shall be able to attend. The first question, there- 
fore, is the necessity of maintaining in these Councils the maioritv of 
omcials. 


'We have before us to begin with the leading fact that in the 
important Province of Bombay there is in the Council, as at pre- 
sent composed, no official majority, and that the Bombay Govern- 
ment, even in the s.maller of its alternative schemes presented 
to \ our Excellency in Council, is willing to dispense with such a 
majority. Considering the character of the legislation ordinarily 
coming before the Provincial Council, is it not possible with due repre- 
sentation given to the various classes and interests in the community to 
do without a majority of officials. After a careful consideration, I have 
come to the conclusion that in the Provincial Councils such a majority 
may be dispensed with provided that a substantial official majority is 
permanently maintained in the Imperial Legislative Council. 

I do not conceal from myself the risks in such an arrangement. The 
non-official majority may press legislation of a character disapproved by 
the Executive Government. This should be met by the exercise of the 
power to withhold assent possessed by the head of the Government. Al- 
though the Local Legislature is vested with power to make laws for the 


peace and good government of the territories constituting the Province, 
still the range of subjects is considerably narrowed by the statutorv 
exclusions now in force. Thus, for example, the Local Legislature 
may not without the previous sanction of the Governor-General 
make or take into consideration any law affecting the Public Debt of 
India or the customs duties or any other tax or duty for the time 
being in force and imposed by the authority of the Governor-General 
in Council for the general purposes of the Government of India, or 
regulating currency or postal or telegraph business, or altering in ’any 
way the Indian Penal Code, or affecting religioner religious rites or 
usages, or .effecting the discipline or maintenance of Naval or Military 
forces, or dealing with patents or copyrights, or the relations of the 
Government with foieign Princes or States. It is diffioiiit’ to see how 
any measures of siich urgency that delay might work serious mischief can 
come before a Provincial Council, for, mere opposition to a useful and 
beneficial -project would not come : within this description. On the 
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other hand, and perhaps more often, there may be opposition on the part 
of the non-official Members to legislation that the Govenimant desires. 
With a Council, however, representing divergent interests and realising, 
together with its increased powers, greater responsibility a combina- 
tion of. all the noil' official members to resist a measure proposed by the 
CTOvernmerit would be unlikely, and some non-officials at least would 
probably cast their votes on the side of the Government. If, however, a 
combination of all the non-official members against the Goverimient 
were to occur, that might be a very good reason for thinking that the 
proposed measure was really open to objection, and should not be 

proceeded with. 

Y^our Excellency will recall since you came into the authority of 


Governor-General, an Act proposed by a Local Government which a 
representative Legislative Council would almost certainly ha\e 
rejected. Your Excellency’s action in withholding assent from the Act 
shows that in your judgment it would have been an advantage if the 
Local Government had been induced by a hostile vote to reconsider their 
Bill. If, in spite of such hostile vote, the comparatively rare case should 
arise where immediate legislation were still thought absolutely necessary , 
then the constitution, as it at present stands, provides an adequate 
remedy. The Governor-General in Council to-day possesses a concurrent 
power to legislate for any Province, and though I strongly favour a 
policy that would leave to each local Legislature the duty of providing 
for its own requirements, still I recognise in this power an ample safe- 
guard, should, under exceptional circumstances, a real demand for its 


exercise arise. 


CONSTITUTION OF PROVINCIAL COUNCILS 

This decision will make it necessary to modify to some extent the 
constitution of the several Provincial Councils proposed' by you and will 
enable you to secure a wider representation. Subject to consideration of 
these details (which will not involve the postponement of the proposed 
Parliamentary legislation for the amendment of the Indian Councils Act, 
1892 , and for other purposes), I am ready to accept generally the pro- 
posals for the numbers and the constitution of the Councils set fourth in 
your letter. 


THE IMPERIAL LEGISLATIVE COUNCIL 

Your proposals in relation to the Imperial Legislative Council are 
necessarily entitled to the greatest weight. I am glad to find myself 
able to accept them practically in their entirety. While I desire to 
liberalise as far as possible the Provincial Councils, I recoginse that it 
is an essential condition of this policy that the Imperial supremacy 
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shall be m no degree compromised. I must, therefore, regard it as 
essential that Your Excellency’s Council, in its legislative as well as its 
executive character, should continue to be so constituted as to ensure its 
constant and miinterrupted power to fulfil the constitutional obliga- 
tions that it owes and must always owe to His Majesty’s Government 
and to the Imperial Parliament. I see formidable drawbacks that 
have certainly not escaped Your Excellency to the expedient which you 
purpose, and I cannot regard with favour the power, of calling into play 
an official majority while seeming to dispense with it. I am unable 
to persuade myself that to import a number of gentlemen to vote down 
something upon which they may or may not have heard the arguments 
will prove satisfactory. To secure the required relations, I am convinced 
that a permanent official majority in the Imperial Legislative Council is 
absolutely necessary, and this must outweigh the grave disadvantages 
that induce us to dispense with it in the Provincial Legislatures. It 
need not he in any sense an overwhelming majority, and this Your 
Excellency does not seek, but it must be substantial as it is certainly 
desirable that the Governor-General should be removed from the conflict 

of the division list and that the fate of any measure or resolution should 
not rest on his vote alone. 


I have already dealt in the earlier paragraphs of this Despatch 
with elective principle, and it will be for Your Excellency to 
consider how far the popular electorate can be utilised for the return 
to your Legislative Council of landholders and Mahomedans. Some 
modifications of the scheme suggested tor the Provinces will no 
doubt be necessary and the Electoral Colleges would probably have 
to be on the basis of Provinces and not of Divisions, and the ease 
of the Central Provinces would probably (in view of the disappearance 

of Advisory Councils) have to be met by nomination until Local 
Legislature is provided. 

I accept your proposals for securing the representation of commerce 
both European and Indian. ’ 


I also agree to your proposals as to nomination, but it will be a 
matter for your consideration whether, to meet requirement of a subs- 
tantial official majority, the number of nominated officials should not be 
raised. 


Your plan for securing occasional representation for the interests 
of mmormes such as the Sikhs, the Parsis, the Indian Christians, the 
Buddhists and the Domiciled Community meets with my entire appro- 
val, and I am in complete sympathy with your intention sometimes to 

appoint one or two experts in connection with legislation impendinv 
before the Goimcils, ^ 
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INCREASED FACILITIES FOR DEBATE 

I turn to the proposals contained in paragraphs 57-59 of your 
Despatch affording further facilities for debate. This subject, as Your 
Excellency remarks, was not dealt with in the earlier correspondence 
out of which your present proposals arise, but I am entirely in 
accord with A^our Excellency‘s Government in regarding it as of cardinal 
importance. 

The existing law which confines discussion, except on the occasion 
of the Annual Financial Statement, to the Legislative proposals actually 
before the Council, imposes a restriction that I am convinced is no 
longer either desirable or necessary. The plan of Yhur Excellency’s 
Government contemplates a wide relaxation of this restriction, and in 
sanctioning it generally, I am confident that these increased facilities, 
judiciously used, will be pronounced of the greatest advantage, not only 
by Gonncils and those whom they represent, but also by Government 
who will gain additional opportunities both of becoming acquainted 
with the drift of public opinion and of explaining their own actions, 

EFFECT OF THE RESOLUTIONS 

Taking the proposals in detail, I agree that the Resolu- 
tions to be moved should take the form of recommendations 
to Government, having only such force and efiect as Government after 
consideration shall deem due to them. The introduction and discussion 
of Resolutions should not extend to subjects removed from the cogni- 
zance of Legislative Councils by statute, and must obviously be subject 
to rules and restrictions. These, as Your Excellency observes, may 
best be laid down, in the first place, when the rules of business are 
drawn up and developed thereafter as experience may show to be desira- 
ble. Meanwhile, I agree generally with the conditions suggested in 
paragraph 59 of your Despatch. I must, however, remgtrk upon the first 
of the suggested conditions that isolated incidents of administration 
or personal questions may be and often are at the same time matters of 
public and general importance. It would, in my opinion, be sufficient 
to lay down that Resolutions must relate to matters of public and 
general importance, inasmuch as the President of the Council will have 
the power of deciding finally whether any proposed Resolution does, or 
does not. satisfy this condition. 

INTERPELLATIONS 

In respect of rules on the asking of questions, I have come to the 
conclusion that subject to such restriction as may be found requisite in 
practice and to the existing general powers of the President, the asking 
of supplementary questions should he allowed, Without these, a system 
M 
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of formal questions met by formal replies must inevitably tend to become 
unreal and ineffective and in an assembly in which, under proper safe- 
guards, free discussion and debate is permitted and encouraged, there 
can be no sufficient reason for prohibiting that method of eliciting infor- 
mation and expressing iiidirectiy the opinions and wishes of the ques- 
tioners. 

DISCUSSION OB' THE IMPERIAL BUDGET 

Special importance attaches to rules as to the discussion of the 
Imperial Budget and I recognise with much satisfaction the liberality 
of the proposals that you have placed before me. The changes under 
this head constitute a notable step in the direction of giving to 
the representatives of Indian opinion a part in the most im- 
portant administrative operation of the political year. I approve 
the dates suggested for the promulgation of the Financial State- 
ment and for the beginning and ending of its discussion in Commit- 
tee, and I anticipate valuable results from the knowledge which your 
Government will acquire in these debates of the views of those whom 
the proposed measures will chiefly and directly affect, and which it will 
be able to utilise in shaping its final finacial proposals for the year. Gene- 
rally, also, I approve the rules sketched in paragraph 64 for the 
regulation of discussions in Committee and of the moving of Resolutions 
and I concur in your opinion that the form of procedure should be 
such as to show clearly that the power of executive action resides 
exclusively in Government, who, while inviting the free expression 
of opinion in the form of Resolutions do not thereby forego any part of 
the power and responsibility which has been and must continue to 
be in their hands. 

PROVINCIAL BUDGETS 

Your proposals for the discussion of the Provincial Budgets seem 
entirely sound. As in the case of the Imperial Budget, so with respect to 
the Provincial Finances. I observe with satisfaction that provision is 
made for full and free discussion and for the consideration by Govern- 
ment of the results of such discussion before the final proposals for the 
year are framed, and I believe that under the system suggested by you 
the Local Governments will retain that ultimate control over the finan- 
cial policy of their Provinces, without which not only the authority of 
the Government of India but also that of the Secretary of State in 
Council and Parliament would inevitably disappear. 

FURTHER REFORMS 

X oui Excellency claims for your scheme as whole it will 

really and effectively ” associate the people of India in the work not ‘‘only 
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of occasional legislation but of actual every-day administration, 
claim is abundantly justified, yet the scheme is not and hardly pretends 
to be a complete representation of the entire body of changes and i 
prevements in the existing system that are evidently present to " 

of some Of those whom your Government has consulted an a , 
the best of my judgment, are now demanded by the situation 
described in the opening words of the Despatch. It is evidently esua o, 
Your Excellency will agree, to present our reformed constitutional system 
as a whole. Erom this point of view, it seems necessary to attemp wi 
out delay an effectual advance in the direction of Local self-Governmen . 

LOCAL SELF-GOVERNMENT 

The principles that should inspire and regulate measures with this 
aim can hardly be laid down in sounder or clearer terms than in the Re- 
solution published by the Government cf India on the 18th May, 188.. I 
do not know where to look for a better expression of the views that shou ' 
govern our policy under this important head, and I will venture to quo e 

some passages in this memorable deliverance. Explaining the proposal 
for Local self-Government of that date the Government of India place 
themselves onground which may well be our ground also ^ It is not 
primarily.” they say, “with a view to improvement m administration 
that this measure is put forward and supported, it is chiefly desuable as 
an instrument of political and popular education and again there 
appears to be great force in the argument that so long as the chief 
Executive officers are, as a matter of course, Chairmen of the Municipal 
and District Committees there is little chance of these committees 
afiording any effective training to their members in tbe management of 
local affairs or of the non-official members taking any real m 

local business. The non-official members must be led to feel that real 
power is placed in their hands and that they have real responsibilities to 
discharge.” This anticipation has been, to some extent warranted by 
experience. Eunds have net existed for an efficient Executive staff. 
The official element within the local bodies has been in many places pre- 
dominant. Kon-offioial members have not been induced to such an 
extent as was hoped, to take a real interest m local business because, 
tbeir powers and their responsibilities were not real. ^ If Local self- 

rovernment has so far been no marked success as a training ground, it 

is mainly for tbe reason that the constitution of the local bodies departed 

from what was affirmed in the Resolution to bo “the true principle” 

that “ the control should be exercised from without rather than from 
within ; the Government should revise and check the acts of local bodies 
but not dictate tbem.” I liave no doubt that the Government of India 
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to-daj will affirm and actively shape their policy upon the principle 
authoritatively set forth by their predecessors in 1882 : It ZZ l. 
hopeless to expect any real development of Self-Government if the local 
les were su jeot to check and interference in matters of detail, and 
e respective powers of Government and of the various local bodies 
b ould be clearly and distinctly defined by statute, so that there may 

limTt t v “friction and misunderstanding as possible within the 
0^ je ai own in each case. However, the Governor-General in 

Juncil IS anxious that the fullest possible liberty of action should be 

given to local bodies.” 

THE STABTING POINT IN PUBLIC LIFE 

Your Excellency will recall that the Eesolution from which I have 
quoted treats the sub-division, talnka or the tabsil as the smallest 
administrative unit. It is a question whether it would net be a wise 
policy to go further. The village in India (generally) has been the 
fundamental and mdestruotible unit of the social system, surviving' 
the downfall of dynasty after dynasty. I desire Your Exoellencv 

makrtr' carrying out a policy that would 

make the village the starting point of public life. 

A SPECIAL DEPABTMBNT 

fV,,- ®“°°riragement of Local Self-Government being an object of 
this high importance in the better organisation of onr Indian system it 
remains to be considered how far in each province it would be desirable 
to create a department for dealing exclusively with these local bodies 
gui mg and instructing them and correcting abuses in a form analogous 
to the operations of the Local Government Board in this country. That 
however, is a detail, though a weighty one, in a question on which as a 

i?t?e foTb " ligJrt 

m the forthcoming report of the Royal Commission on Decentralisa- 

executive councils : ADMISSION OF INDIANS 

of , V f ® f Excellency raises a question 

importance. You recognise as you inform me that the 

effect of our proposals wiU he to throw a greater burden on the heads of 
Loeal Governments, not only by reason of the actual increase of work 
caused by the long sittings of the Legislative Councils, but also because 
eie will be considerable responsibility in dealing with the recommend- 
ations of those Councils. You then suggest the possibility that experi- 
ence may show it to be desirable to strengthen the hands of the 
leu enaiit-Governors m the large Provinces by the creation of Executive 
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Councils and of assisting the Governors of Madras and Bombay by 
enlarging the Executive Councils that now exist in these Presidencies. 

I have to observe with respect to Bombay and Madras that the 
original scheme under the Act of 1833 provided for the appointment of 
three members in these Presidencies. It seems conformable to the 
policy of this Despatch to take power to raise to four the numbers of 
each of these Executive Councils, of whom one, at least, should be an 
Indian. I would not, however, propose to make this a provision of a 
statute, but would leave it to pratice and usage growing into confirmed 

rule. 

MORE EXECUTIVE COUNCILS IN THE LARGER PROVINCES 

As to the creation of Executive Councils in the larger Provinces, I 
am such impressed by both of the considerations that weigh vVith Your 
Excellency in throwing out the suggestion and more especially by the 
second of them. All will depend for the wise and efficient despatch of 
public business upon right relations between the supreme head of the 
Executive power in the Province and the Legislative Council. The 
question is whether these relations will be the more likely to adjust them- 
selves efiectively if the judgment of the Lieutenant-Governor is fortified 
and enlarged by two or more competent advisors with an official and 

responsible share in his deliberations. 

Your Excellency anticipates longer sittings of the Legislative 
Council with increased activity of discussion, and the efiectual represen- 
tation of Provincial opinion and feeling as a guide to executive authority 
is the central object of the policy of Your Excellency’s Despatch. The 
aim of that policy is two-fold, at once to enable Government, the better 
to realise the wants, interest and sentiment of the governed; and on the 
other hand to give the governed a better chance of understanding, as 
occasion arises, the case for the Government against the misrepresent- 
ations of ignorance and malice. That double obje.ct, as Your Excellency 
fully appreciates, is the foundation of the system in India and all over 
the world of administration and legislation either through or subject to 

the criticism of deliberative bodies, whether great or small. 

The suggestion for the establishment of Executive Councils for 
Lieutenant-Governors, as Y"our Excellency is aware, is not new. A really 
new problem or new solution is in truth surprisingly uncommon in the 
history British rule in India and of the political or administrative con- 
troversies connected with it. Indeed, without for an instant uudervaiu- 
ing the supreme necessity for caution and circumspection at every step 
and motion in Indian Government, it may be open to some to question 
whether in some of these controversies before now even an erroneous 
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Tf^'°TU “° contusion 

nl^ . T, much discussed in 

dience to the orders of the Secretary of State in 1868 by men of the 

ighest authority on Indian questions and I do not conceive that after 

all the consideration given to the subject then.and since, further oonsul- 

a ions could be expected to bring any new arguments of weight 
3)11(1 substance into view. 

It has sometimes been argued that the creation of Executive Coun- 
ci s m the major provinces would necessarily carry with it as in Bombay 
and Madras the appointment in each case of a Governor from Home. 

IS would indeed be a “large departure from the present system of 
administration,” almost amounting to the confusion and overthrow of 
that system^ reposing as it does upon the presence at the head of the 
highest administrative posts of officers trained and experienced in the 
complex requirements and diversified duties of the Indian Government. I 
take for granted, therefore, that the head of the Province will be as 

now, a member of the Indian Civil Service appointed in such mode as 
the law prescribes. 


' THE POWBK OF VETO 

I ^ propose, therefore, to ask for power to create Executive 
Councils from time to time as may be found expedient. In 
this connection, we cannot ignore the necessity of securing that 
a constitutional change designed both to strengthen the authority and 
to lighten the labours of the head of the Province shall not impair the 
prompt exercise of Executive power. It will therefore, be necessary to 
consider most carefully what degree of authority over the members of 
his Council in case of dissent should be vested in the head of a Province 
in which an Executive Council may be called into being. It was 
iccognised by Parliament more than a century ago that the Governors of 
Madras and Bomba}/ should be vested with a discretionary power of 
overi tiling these Councils in eases of high importance and essentially 
affecting the public interest and welfare. A power no less than this will 
obviously be required in the Provinces in which a Council may come to 
be associated with the head of the Executive, and I shall be glad if you 
will favour me with your views upon its definition. Your Excellency will 
readily understand that the use of such a power, while not to be evaded 
in the special cases for which it is designed, is not intended for a part of 
the ordinary mechanism of Government. Rather in the language of the 
historical Despatch of 1834, it is my belief that in a punctual, "constant 
and ever fastidious adherence to your ordinary rules of jiractice you will 
find the best security not only for the efficiency and also for the 
despatch of your Legislative proceedings.” 
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THE EESOLUTION ON THE REFORMS, 

The • i*(*lk)\vii]g Itesulvitian of tlie Governor-General in 
CoanciL dated the IGtli November 1909. ieMied wlien bringing the 
Indian Councils Act, 1909 into operation: — 

No. 4213. — With the approval of the Secretary of State in Council, 
the Governor-General in Council has to-day brought into operation the 
Indian Councils Act, 1909, and has published the rules and regulations 
relating to the nomination and election of the members of the enlarged 


Legislative Councils. This act marks the completion of the earnest and 
prolonged deliberations that was initiated by the Viceroy more than 
three years ago, when he appointed a Committee of his Executive 
Council to consider and report on the general question of giving to the 
peoples of India a larger measure of political representation and 
wider opportunities of expressing their views on administrative 
matters. 


2. The various stages of inquiry and discussion which followed need 
not be viewed at length. In the Home Department letter of the 24th 
August 1907, the Government of India put forward certain provisional 
and tentative proposals, and invited the local Governments to submit 
their matured conclusions, after consulting important bodies and 
individuals representing the various classes of the community. 
The voluminous opinions elicited by that letter were fully dealt 
with in the Despatch which the Government of India addressed 
to the Secretary of State on the 1st October 1908, and in Lord Morley s 
Despatch of the 27th November following. Since those papers were 
published, the Government of India have been engaged, in communica- 
tion with the Secretary of State, working out the principles accepted by 
him, and the scheme finally adopted for the future constitution of tbe 
Legislative Councils is embodied in the Indian Councils Act and in the 
Regulations which are published to-day. The Governor-General in Coun- 
cil will now proceed to state briefly the extent and nature of the changes 
introduced and to indicate in what respects they difier from the proposals 
contained in the papers already published. 

3. The maximum strength of each Council is fixed by the first schedule 
of the Act. Excluding the head of the Government and the members of 
the Executive Councils, it varies from 60 for the Council of Governor 
General, to 30 for the Councils of the Punjab and Burma, the number for 
each of the other five Provincial Councils being 50. The actual strength 
of each Council is determined by the Regulations : the statutory maximum 
will at present be worked up to only in the Imperial and Bengal Councils, 
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but as will be seen from the annexed statements the numbers are in every 

ease slightly larger than those shown in the Despatch of the 1st October 
1908. 

i. For the reasons given by the Secretary of State in his Despatch of 
•27th November 1908, there will continue to be a majority of officials in 
the Governor-General s Council but the Eegulations provide not only that 
there may be, but that there must be, a majority of non-official mem- 
bers m every Provincial Council. The following statement, from 
which the head of the Government is in each case excluded, shows 
the efiect of this great constitutional change on the composition of each 
Council. It will be within the power of a local Government to 
increase the non-official majority !iy nominating less than the maximum 
number of officials and substituting non-officials, but that majority can- 
not be reduced e.xcept to the limited extent indicated below and then 


Official. 

3 

Non-official. 


Legislative Ceiincil of 

Officials. 

Non- officials 

... 

35 

32 

Madras 

19 

26 

Bombay ... 

17 

2ft 

Bengal 

17 

31 

United Provinces 

20 

26 

Eastern Bengal and Assam 

17 

Oo, 

Pnnjab ... 

10 

14 

Burma 

6 


7 


11 

14 

6 

6 

4 

3 


These figures relate to the ordinary constitution of the Councils and 
leave our of aecoimt the two experts who may be appointed members of 
each Provincial Council when the legislation in hand is of a nature to 
Jmand expert advice. If these members are non-officials the majority 
will be strengthened, and even if both are officials it will not be entireh- 

TonSons^' uon-offioial majority varies with loca’l 

3. _ Special provision has been made for the representation of the 
professional classes, the landholders, the Muhammadans, European 
commerce and Indian commerce. The first of these interests win be 
represented on the Governor-General’s Council by the members elected bv 
the Provincial Legislative Councils and by the district Councils and 
Municipal Committees in the Central Provinces ; and on the Provincial 
Counoils by the representatives of the District Boards, the Municipalities 
the Corporations of the Presidency towns and the Universities The others 
will be represented upon all the Councils by members elected by special 
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electorates or nominated under an express provision of tlie Regulations. 
The representative of the Bombay landholders on the Governor-GeiieraFs 
Council will be elected at the first, third and subsec|ueiit alternate 
elections by the landholders of Sind, a great majority of whom are 
Muhammadans, while at other elections he will be elected by the Sardars 
of Gujerat or the Sardars of the Deccan, a majority of whom are Hindus. 
Again the landholders of the Punjab consist of about equal numbers of 
Muhammadans, and non-Muhammadans and it may be assumed that 
their representative will be alternately a Muhammadan and iion-Muham- 
madan. It has accordingly been decided that at the second, fourth, and 
succeeding alternate elections when these two seats will presumably not 
be held by Muhammadans, there shall be two special electorates consis- 
ting of the Muhammadan landholders who are entitled to vote for the 

member who represents in the Governor-Generars Council the iand- 

^ ■% 

holder.s of the United Provinces an Eastern Bengal and Assam respec- 
tively. In some Provinces there are special interests such as the tea 
and jute industries in Eastern Bengal and Assam and the planting com- 
munities in Madras and Bengal, for which special provision has been 
made. The representation of minor interests and smaller classes wuli be 
provided for by nominations made from time to time as the particular 
needs of the moment and the claims of each community may require. 

6, In the Despatch of the 1st October 1908 it was explained that 
some of the seats there shown as elective might at first have to be filled 
by nomination, pending the formation of suitable electorates. Further 
inquiry has shown their course to be unavoidable at present in respect 
of (1) the representative of Indian Commerce in all Councils except that 
of the Governor of Bombay ; (2) the representatives of the landholders 
and the Muhammadan community of the Punjab on the Governor- 
GeneraPs Council ; and (3) the representative of the planting commu- 
nity on the Bengal Council. The Regulations, however, provide that a 
member must be nominated to represent each of these interests ; and it 
is the intention of the Governor-General in Oouncilto substitute election 
for nomination wherever a workable electorate can be formed. 

7, It will be seen that the Regulations have been divided into two 
parts, first, the substantive Regulations, which deal with all matters of 
general application, and, secondly, a series of separate Schedules defin- 
ing the constitution of each electorate and prescribing the electoral 

procedure to be adopted in each case. 

8, The qualifications required for both candidates and voters are 
specified in the Schedules, hut the disqualifications, which apply gene- 
rally, are given in the Regulations. The only voters disqualified are 
females, minors, and persons of unsound mind, but for candidates wider 

N 
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restrictions are obviously necessary and these are set forth under nine 
heads in Begiilation lY. The last of these provides that no person shall ■ 
be eligible for election if he has been declared by the Cxovernmeiit of 
India or the local Government to be of such reputation and antecedents 
that his election would, in the opinion of the G-evernment, be contrary 
to the public interest. The Act of 1892 laid down that an elected candi- 
date must be nominated bv the head of the Government before he could 


•take his seat on the Council. It thus gave power to execlude a candi- 
date whose presence would i:)ring discredit upon the Council, and al- 
though this power wars never exercised, yet it served a useful purpose in 
deterring such persons from coining forward for election. If the dig- 
nity and representative character of the Legislative Councils are to be 
maintained, there must be some means of excluding unworthy candi* 
dafeures, though recourse to it wmuld be of rare occurrence, and the dis- 
qualification imposed w'ould not necessarily be permanent. 

9 . In accordance with the practice of the House of Commons and of 
other British Legislatures, members of the enlarged Councils must, 
before taking their seats, make an oath or affirmation of allegiance to 
the Grown. 

10. If a candidate is elected for more than one electorate he is 
required by Regulation IX to choose for which electorate he 
will sit. The votes recorded for him in any electorate for which he 
deckles not to sit will be deemed not to have been given, and the seat 
will go to the candidate who w^ould have been elected but for such votes. 
This is in accordance with the procedure prescribed for wmrd elections 
in the city of Bombay, and it has the advantages of rendering a fresh 
election unnecessary. 

11. The normal term of office has been extended from tw'o to three 
years, but a member elected to fill a casual vacancy will sit only for the 
unexpirecl portion of the outgoing member’s term. This provision is 
necessary to meet the case of electorates which elect by rotation. To 
deprive such a constituency of its representation for what might be a 
considerable portion of the term allotted to it w^ouid be unfair ; while to 
allow the constituency of the out-going member (who might have sat for 
nearly the Mi term) to elect another member fora further period of three 
years would be open to still greater objections. The provision is also 
required to secure the retention of the advantages of cumulative votiiio- in 
two-member constituencies. 


12. It has been expressly laid down that corrupt practices shall 
render an election invalid. There is no such provision in the existing 
Regulations but the great extension of the principle of election and the 
probability of keen contests render it desirable to provide safe-guards 
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against tEe employment of improper practices. The definition of “corrupt 
practices ” is taken from the Bombay District Municipalities Act- It 
covers false personation on the part of a voter and the use of threats of 
injury, as well as the actual purchase of votes by the candidate or his 
agent. 

13. Any person who is qualified as a voter or a candidate may 
question the validity of an election and apply to the Government of India 
or the local Government, as the case may be, to set it aside. After such 
inquiry as ma}" be necessary, the Government may declare whether the 
candidate whose election is questioned was duly elected ; or whether 
any, and if so, what other person was duly elected ; or whether the elec- 
tion was void (Regulation XVI). An election will not, however, be set 
aside on the ground of minor irregularities which do not affect the result 
(Regulation XV). 

11. In most cases the electorates are sufficiently defined in the 
Regulations ; where more detailed information is necessary, this has 
been given in the Schedules prescribing the electoral precedure. Where 
the electorates are scattered, as is the case with the landholders and the 
Muhammadans, provision has been made for the preparation and publi- 
cation of an electoral roll containing the names of all persons qualified 
to vote. After the first election this roll will be brought under revision 
from time to time, when claims and objections will be decided ; but 
the roll actually in force at the time of any election will be conclusive 
evidence on the question whether any person has the right to vote. The 
Governor-General in Gouncil regrets that it has not been possible to allow 
claims to be made or objections to be taken in respect of the first roll. 
The qualifications upon which each roll is based could not be announced 
until the Regulations had received the approval of the Secretary of State, 
and no revision of the roll could be undertaken until the new Act had 
been brought into operation. At .least two months would have to be 
devoted to the disposal of claims and objections, and it is probable that 
even at the end of that period some cases would still be pending. It 
would thus be impossible to constitute the Provincial Councils before 
March 1910, and the Governor-General’s Council could not assemble 
before the end of that month or the beginning of April. The consequent 
loss of the whole of the legislative season would cause so much incon- 
venience that it would be necessary to defer putting the Act into opera- 
tion and to postpone the assembling of the new Councils until the session 
of 1910-11, The Governor-General in Council is sensible of the objection to 
holding an election on a register which has not been subjected to the test 
of revision, but he is convinced that those objections are greatly outw'eigh- 
ed by the keen disappointment that would be caused by further delay in 
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introducing thfi constitutional changes wEich have now been under discus- 
sion for more than three years. Moreover, the danger of improper omission 
or inclusion is comparatively small. The two principal qualifications are 
payment of land revenue and income-tax, the records of which are de- 
tailed and complete and steps were taken before-hand to ensure, as far as 
possible, that doubtful cases and claims based on other qualifications 
should be brought to notice. The Governor-General in Council believes 
that the great majority of those interested in the question will recognise 
the difficulties of the situation, and will acquiesce in the decision to 
prefer the possibility of some small degree of error afiecting only a few 
individuals to the certainty of further prolonged delay in the assem- 
bling of the new Councils. 

15. The qualifications prescribed for electors in the cases of the 
landholders and the Muhammadans vary greatly from province to pro- 
vince. They are in accordance, for the most part with the specific re- 
commendations of the Local Governments, and these recommendations 
again were based upon inquiries made by a special officer appointed in 
each province to ascertain by personal consultation the wishes of the 
members of the two communities. The Governor-General in Council 
would have preferred some nearer approach to uniformity ; but the 
principle he has borne in mind is that election by the wishes of the 
people is the ultimate object to be secured, and he has felt that he must 
be guided by the advice of the local authorities as to what those wishes 
are. The status and circumstances both of the landholders and of the 
Muhammadan communitj’ differ widely from province to province, and 
qualifications which would produce a satisfactory constituency in one case 
would in another give an electorate insignificant in numbers and 
deficient in representative character. 

16. The qualification for candidates are, as a rule, the same as 
those prescribed for voters, but in some cases, such as that of candidates 
for election to the Governor-Generars Council by the non-official mem- 
bers of a Provincial Council, any such restriction would be inappropriate. 
In other instances, there has been some difference of treatment in differ- 
ent provinces, but the object in all cases has been to secure that the 
member shall really represent the electorate. 

1<. The different kinds of electoral machinery may be broadly 
clas^sified under tw'o main heads,— one under which the electors vote di- 
rect for the members and the other under which the}' select direct dele- 
gates by whom the members are elected. A subsidiary distinction in 
each case is that the electors or delegates either vote at a single centre 
before a Returning Officer, or vote at different places before an Attesting 
Officer, who despatched the voting papers to the Beturning Officer. A 
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further distinction in the case of delegates is that in Bengal each dele- 
gate has a varying number of votes, the number depending in the 
case of District Boards and Municipalities upon the income of those 
bodies, and in the case of a Muhammadan community upon the 
strength and importance of the Muhammadan population of a district or 
group of districts. Elsewhere the same object has been attain- 
ed by varying the number of delegates on like grounds, each 
delegate then having only one vote. In the Central Provinces, however, 
the number of delegates to be elected by each District Council and 
Municipal Committee has been fixed, not with sole reference to income 
or population, but with regard to a number of factors, of which those 
two are perhaps the most important. 

18. A special case of voting by delegates is that of the election of a 
member of the Governor-Generars Councils to represent the Muham- 
madan community of Bombay. The delegates in this case are not 
appointed ad hoc, but consist of the Muhammadan members of the 
Provincial Council. This exceptional method has been admitted on 
the assurance of the Governor in Council that the Muhammadan 
coiimiunity of the Presidency as a whole would be better represented by 
the Muhammadan members of the Provincial Oounoil than by any form 
of direct electorate that could be devised. 

19. The procedure for voting is generally similar to that prescribed 
by the English Ballot Act. In some cases, however, such as the elections 
by the Corporations of the Presidency Towns, the Chambers of Commerce 
and the Trades’ Associations, the voting will, as at present, be regulated 
by the procedure usually adopted by those bodies for the transaction of 
their ordinary business. 

20. The rules authorising the moving and discussion of resolutions, 
the discussion of the Budget, and the asking of questions have been 
framed in accordance with the decisions on these matters which have 
already been announced. In the rules relating to the discussion in the 
Governor-General’s Council of matters of general public interest it is 
provided that no discussion shall be allowed in regard to subjects re- 
moved from the cognisance of the Council by the Indian Councils Act 
of 1861, or matters affecting the foreign relations of His Majesty’s Go- 
vernment or the Government of India, or matters which are S7(b-judic6. 
The President may also disallow any resolution on the ground that its 
introduction is opposed to the public interest, or that it should be moved 
in the Legislative Council of a Local Government. Subject to these 
necessary restrictions, a resolution may he moved regarding any matter 
of general public interest and all such resolutions may be fully dis- 
cussed and put to tbe vote. The President may assign such time as 
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lie may consider reasonable for the dischssion of resolutions or of 
particular resolution. 

The examination of the annual financial proposals in the Governor- 
General s Council will be divided into three parts. There will first be 
opportunity for discussing any alteration in taxation, any new loan, or 
any grant to Local Governments proposed or mentioned in the financial 
statement or the explanatory memorandum accompanying it. In the 
second stage, each head or group of heads of revenue or expenditure not 
excluded from discussion will be explained by the member in charge of 
the administrative department concerned and any member may then 
move a resolution relating to these subjects. The final stage consists of 
the presentation of the Budget by the Finance Member, who will 
explain why any resolutions passed by the Council have not been accept- 
ed. A general discussion of the Budget will follow, but at this stage no 
resolution may be moved. 

The rules for the asking of questions are substantially the same as 
those hitherto in force, with the important exception that they permit 
a member who has asked a question to put a supplementary question. 

In respect of these matters each Provincial Council is governed by 
rules of its own, which in essentials difer but little from those of the 
CTOvernor-GeneraPs Council. One distinguishing feature, however, is 
that the Local Financial Statement is first examined hj a Committee of 
the Council consisting of the twelve members, of whom six will be 
nominated by the head of the Government and six elected by the non- 
official members of the Councils. 


21. The Governor-General in Council is conscious that many of the 
details of the scheme which is being introduced may be found on trial to 
be unsatisfactory or capable of improvement. Experience alone can 
show how far methods which are new to India give to the different class- 
es and interests a measure of Representation proportionate to their 
importance and influence, and to what extent an untried electoral machi- 


nery is suitable to the varying circumstances of the different provinces 
and the numerous electorates. Defects will no doubt be discovered when 
the rules are put into operation, but, if this proves to be the case, the law 
admits of the regulations being amended without difficuitv. 

22. XJndei the ariangements that have been made the new Provin* 
cial Gouneils will assemble at the beginning of January 1910, and 
the Council of the Governor-General in the course of that 


month. It is a source of great satisfaction, both to the Viceroy 
nail} and to the Members of his Council, that the deliberations 


perso- 

which 


have extended over the greater part of Lord Alinto’s Viceroyaity should 
have achieved their purpose before he lays down the office of Governor- 
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General. The constitutional changes that have been effected are of 
no small magnitude. The Councils have been greatly enlarged ; the 
maximum strength was 1-26 : it is now 370. All classes and interests 
of major importance will in future have their own representatives. In 
the place of 39 elected members there will now be 135 ; and while the 
electorates of the old Councils had only the right to recommend the 
candidate of their choice for appointment by the head of the Government 


an elected member of the new Councils will sit as of right and, will 
need official confirmation. Under the Regulations of 1892 officials were 
everywhere in a majority and the Regulations just issued establish a non- 
official majority in every Provincial Gonncil. Nor has the reform been 
confined to the constitution of the councils their functions also have 
been greatly enlarged. A member can now demand that the formal 
answer to a question shall by supplemented by further information. 
Discussion will no longer be confined to legislative business and a discur- 
sive and ineffectual debate on the Budget, but will be allowed in respect 
of all matters of general public interest. Members will in future take a 
real and active part in shaping the financial proposals for the year ; and 
as regards not only financial matters but all questions of administration 
they will have liberal opportunities of criticism and discussion and of 
initiating advice and suggestions in the form of definite resolutions. 
The Governor-General in Council feels that these momentous changes 
constitute a generous fulfilment of the gracious intention, foreshadowed 
in the King-Emperor’s message, to entrust to the leaders of the Indian 
peoples a greater share in legislation and government, and he looks 
forward with confidence to these extensive powers being loyally and 
wisely used by them, in association wnth holders of executive authority, 
to promote the prosperity and contentment of all classes of the 
inhabitants of his great country. 
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IX 

THE EESOLUTION ON LOCAL SELF GOVERNMENT, 

1882. 


The following is the Kesolvitioii on Local Self-Goveriirneut issued 
hr the Goverioor-lrenerai in Council during the Viceroyalty of the 
Marquis of Ptipon iintiating measures of Local Self -Government in 


India, in 1882: — 

The Governor-General in Council in the Besoiution of the Financial 
Department, dated the 30bh September 1881, set out, for the informa- 
tion of the Local Governments, the principles upon which it was 
proposed to revise the agreements then in force for the administration 
of the Provincial Services, and to establish the decentralised system of 
finance on a uniform and extended basis. It was explained that inti- 
mately connected with this general scheme for the decentralisa- 
tion of finance was the very important question of developing Local 
Self-Government. Considerable progress in the direction had, it was 
admitted, been made since 1870. A large income from local rates and 
cesses bad been secured, and in some provinces the management of this 
income had been freely entrusted to local bodies. Municipalities had 
also increased in number and usefulness. But there was still, it was 
remarked, a greater inequality of progress in different parts, of the 
country than varying local circumstances seemed to warrant. In many 
places services admirably adapted for local management were reserved 
on the hands of the central administration, while everywhere heavy 
charges were levied on Municipalities in connection with the Police, over 
which they had necessarily no executive control. 

Paragraph 11 of the Resolution went on to say : — “His Excellency 
the Governor-General in Council is therefore of opinion that the time has 
now arrived when further practical development may be afforded to the 
intentions of Lord Mayo’s Government, and that the Provincial Govern- 
ments should no longer exclude from all consideration the mass of taxa- 
tion under Local and Municipal management together with the similar 
resources still retained in provincial control, and ignore the question of 
Local Self-Government. The Provincial Government, while being now 
largely endowed from Imperial sources, may well, in their turn, hand 
over to local self-government considerable revenues, at present kept in 
their own hands, but similar in kind to many which have long been local- 
ly managed with success by Committees, partly composed of non-official 
members and subject only to a general remedial control reserved to the 
State by the Legislature. At the same time, such items should be 
generally made local as the people are most likely to be able to 
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understand the use of and to administer well. His Excellency would 
therefore invite the Local Governments to undertake a careful scrutiny 
of Provincial, Local and Municipal accounts, with the view of ascer- 
taining (1) what items of receipt and charge can be transferred from 
‘Provincial’ to ‘Local’ heads, for administration by Committees compris- 
ing non-official and, wherever possible elected members, and what items 
already ‘Local’, but not so administered, might suitably be so ; (-i) 
what re-distribution of items is desirable, in order to lay on Local and 
Municipal bodies those which are best understood and appreciated by the 
people; (3) what measures, legislative or otherwise, are necessary to 
ensure more Local Self-Government, Incidentally to the scrutiny they 
will probably notice, and might carefully consider (4) ways of equal- 
ising Local and Municipal taxation throughout the Empire, checking 
severe or unsuitable imposts, and favouring forms most in accordance 
with popular opinion or sentiment. The Government of India have 
already made some preliminary enquiries in the same direction, the 
results of which wdll shortly be communicated to the several Local 
Governments for consideration in conjunction with their own.” 

2. Accordingly on the 10th October 1881 letters were addressed to 
the various Local Governments indicating those branches of expenditure 
which appeared to the Government of India most suited for local control, 
and inviting each Government to examine any other heads of accounts 
which might seem to cover items capable of transfer to such control. It 
was pointed out that it was not the intention of the Government of India 
that the proposed transfer of the control of expenditure of a specially 
local character to local bodies should involve any addition to existing 
local burdens ; and it was, therefore, shown to be necessary to arrange 
for the simultaneous transfer of receipts sufficient to meet any net balance 
of additional expenditure which in any instances might arise. The 
receipts to be thus transferred should, it was suggested, be such as to 
afford a prospect that, by careful administration, with all the advantages 
due to local sympathy, experience and watchfulness, they would be 
susceptible of reasonable increase. In cases where larger assignments 
of funds were required, the receipts from pounds, or a share of the assess- 
ed taxes collected within the jurisdction of local body, were, indicated as 
suitable sources of revenue to be made over. But on this, as on other 
points a wide discretion was left to the Local Governments. 

3, As regards the character of the local bodies to whom those 
powers of control and administration were to be entrusted, it was 
remarked that already in most parts of British India there were in 
existence Municipal Committees whose powers might in many cases be 
advantageously extended, and District Committees for various purposes, 

Q 
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wMcli miglit very well be consolidated into single homogeneous working 
bodies, with ancillary subordinate committees for each tahsil or sub- 
division of the district. It was suggested that the Magistrate and 
Collector should be President of the District Committee, and the 
Assistant or Deputy Magistrate in charge of the sub-division, President 
of the Subordinate committees but in each case the local bodies should, it 
was said, comprise persons not in the service of Government, and elected 
or nominated, as might seem best, in a proportion of not less than from 
one-half to two-thirds of the whole numbers. For the satisfactory 
development of this plan, it was admitted that legislation would probably 
be necessary in most provinces, and the Local Government were invited 
in their replies to explain the general outlines which such legislation 
should follow. In regard to this it was said— 

“ Special attention will be required in settling the relations between 
the various local bodies and the officers of the general administration, 
and in providing for a certain measure of control and inspection on the 
part of Government, It would be hopeless to expect any real development 
of Self-Government, if the local bodies were subject to check and inter- 
ference in matters of detail ; and the respective powers of Government 
and of the various local bodies should be clearly and distinctly defined 
by statute so that there may be as little risk of friction and misunder- 
standing as possible. Within the limits to be laid down in each case, 
■however, the Governor-General in Council is anxious that the fullest, 
possible liberty of action should be given to local bodies,” 

4:. The policy thus enunciated by the Government of India has on 
the whole, been loyally, and in some cases warmly accepted by the Local 
Governments, several of which have already drawn up schemes for 
giving effect to it, and have submitted these for the Government of India. 
The Governor-General in Council desires to acknowledge the care and 
thought with which some of these schemes have been worked out. Upon 
each the Government of India will communicate hereafter its views in 
detail to the local Government concerned. Meantime, however, it will 
be convenient that the Governor-General in Council should explain 
somewhat more fully than he has hitherto done, the general mode in 
which he would wish to see effect given to the principle of Local self- 
Government throughout British India outside the Presidency Towns. 
This is the more necessary, as further considerations of the subject and 
examination of the schemes prepared for the different provinces have 
suggested the propriety of certain modifications of the plan sketched 
out in the Circular letters of the 10th October last. 

5. At the outset, the Governor-General in Council must explain, that 
in advocating the exter sion of Iccal self-Government, and the adoption of 
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this principle in the management of many branchess of local affairs, he 
does not suppose that the work will be in the first instance better done 
than if it remained in the sole hands of the Government District officers. 

It is not, primarily, with a view to improvement in administration that 
this measure is put forward and supported. It is chiefiy desirable as an 
instrument of political and popular education. His Excellency in 
Council has himself no doubt that in course of time, as local knowledge 
and local interest are brought to bear more freely upon local adminis- 
tration, improved efficiency will in fact follow. But at starting, there 
will doubtless be many failures, calculated to discourage exaggerated 
hopes, and even in some cases to cast apparent discredit upon 
the practice of self -Government itself. If, however the officers 
of Government only set themselves, as the Governor-General in Council 
believes they will, to foster sedulously the small beginnings of 
independent political life; if they accept loyally and as their own 
the policy of the Government, and if they come to realise that the system 
really opens to them a fairer field for the exercise of administrative tact 
and directive energy than the more autocratic system which it super- 
sedes, then it may be hoped that the period of failures will be short, 
and that real and substantial progress will very soon become 
manifest. 

6. It is not uncommonly asserted that the people of this country 
are themselves entirely indifferent to the principle of self-Government ; 
that they take but little interest in public matters ; and that they prefer 
to have such affairs managed for them by Government officers. The 
Governor-General in Council does not attach much value to this theory. 
It represents no doubt the point of view which commends itself to many 
active and well-intentioned District officers ; and the people of India are,“ 
there can be equally no doubt, remarkably tolerant of existing fact. 
But as education advances, there is rapidly growing up all over the country 
an intelligent class of public-spirited men whom it is not only bad 
policy, but sheer waste of power, to fail to utilise. The task of adminis- 
tration is yearly becoming more onerous as the country progresses in 
civilisation and material prosperity. The annual reports of every Govern- 
ment tell of an ever-increasing burden laid upon the shoulders of the 
local officers. The cry is everywhere for increased establishments,. 
The universal complaint in all departments is that of over-work. Under 
these circumstances it becomes imperatively necessary to look around for 
some means ofrelief ; and the Governor-General inCouncil has no he^^^^ 
tion in stating his conviction that the only reasonable plan open to 
Government is to induce the people themselves to undertake, as far as 
may be, the management of their owai affairs ; and to develop, 
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or create if need be, a capacity for self-help in respect of all matters 
that haye not, for imperial reasons, to be retained in the hands of 
the representatives of Government. 

7. If it be said that the experiments hitherto made in this direction 
have not been encouraging, the Governor-General in Council must avovr 
his belief that the principle has not as yet been, in any general or satis- 
factory fashion, fully and fairly tried. There is reason to fear that 
previous attempts at Local self-Government have been too often over- 
ridden and practicaly crushed by direct, though well-meant, official 
interference. In the few cases where real responsibility has been thrown 
upon local bodies and real power entrusted to them, the results have 
been very gratifying. There is even now a vast amount of assistance 
rendered to the administration by Honorary Magistrates, Members of 
Municipal Corporations and other Committees ; and there is no antece- 
dent improbability in the theory that if non-official auxiliary agency 
were more thoroughly organised and more fully trusted, there would be 
a speedy and marked improvement, not only in its amount, but in its 
efficency. 

8. Holding therefore, that it is the duty and interest of the ruling 
power to take care that the further advance which it is now proposed to 
make in the direction of Local self-Government shall be, though cautious, 
yet at the same time real and substantial, the Governor-General in 
Council will proceed to indicate, for the guidance of the Provincial 
Administration, the general principles upon which, in the judgment of 
the Government of India, these measures should be shaped. The sub- 
ject may, for the purposes of this Resolution, be divided into two 
parts — the first, relating to the mode in which Local Boards, whether 
Municipal or District, should generally be constituted; and the second, 
to the degree of control which the Government should retain over such 
bodies, and the manner in which that control should be exercised. 

9. In regard to the first of these points, the Governor-General in 
Council would observe that he is quite aware of the absurdity of attempt- 
ing to lay down any hard and fast rules which shall be of universal 

^ country so vast, and in its local circumstances so 
varied, as British India. It would be unreasonable to expect that any 
uniform system of Local Government could be applied with equal suc- 
cess in Provinces differing as the Punjab, for instance, from Madras, 
or Bengal from Burmah, A large latitude of application must, therefore, 
in every case be left to the local authorities. Indeed, we are really as yet 
so much in the infancy of self-Government, and have, perhaps so 
little knowledge of the directions in which it would naturally develop itself 
among the people, that there is a distinct advantage in having different 
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sclieines tried in different places, in order to test, by practical ex- 
perience, wbat arrangements are best suited to the ways of tbinking, 
habits, and other idiosyncrasies of the heterogeneous populations of 
the Empire. But there are, nevertheless, fundamental principles which, 
after every allowance has been made for local peculiarities, must be 
universally followed and frankly adopted, if the system is to have 
anywhere a fair trial. 

10. The Government of India desires, then, that while main- 
taining and extending, as far as practicable, the plan of municipal 
Government in the cities and towns of each Province, the Local Govern- 
ments will also maintain and extend throughout the country, in every 
district where intelligent non-official agency can be found, a net work of 
Local Boards, to be charged with definite duties and entrusted with 
definite funds. The Governor-General in Council considers it very im- 
portant that the area of jurisdiction allotted to each Board should in no 
case be too large. If the plan is to succeed at all, it will be necessary to 
secure among the members both local interest and local knowledge. 
Experience proves that District Committees are, as a rule, very badly 
attended by members not actually residing in the vicinity of the head- 
quarters’ station. Those who do attend have frequently no intimate 
acquaintance with the wants of outlying parts of the district. The con- 
sequence is, either that undue attention is given to the requirements of 
the immediate neighbourhood of the central station, or that the business 
falls entirely into the hands of the District officer, the Committee conten- 
ting itself formally endorsing his proposals. Modifying, therefore, 
to some extent the suggestions made in paragraph 8 of the Circular 
letters of the 10th October last, the Governor-General in Coun- 
cil desires that the smallest administrative unit— the sub-division, the 
taluka or the tahsil— shall ordinarily form the maximum area to be 
placed under a Local Board. He would not indeed object to even smaller 
jurisdiction were these deemed suitable. In some Provinces it may be 
found possible to leave this sub-divisional Boards to their own indepen- 
dent working, arranging for a periodical District Council, to which 
delegates from each Local Board might be sent, to settle such co mm on 
matters as the rate of land -cess to be levied during the year, allotment 
to be made of district funds, and other questions of general interest. In 
other Provinces, again, it may be thought best to have a District Board 
with controlling power over the smaller Local Boards. But whatever 
system is followed, the cardinal principle, which is essential to the 
success of Self-Government in any shape, is this, that the jurisdiction 
of the primary Boards must be so limited in area as to ensure both 
local knowledge and local interest on the Part of each of the members. 
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11. The Mnnicipal Committees will, of course, remain the Local 
Boards for areas included within town limits. The relations between such 
Municipal Boards and the Sub-divisional or District Boards within whose 
jurisdiction the towns lie, must be carefully settled in each case. In some 
instances the Town Boards will be left entirely independent and apart. 
In others it may be found desirable to give the Rural Boards a certain 
share in the settlement of questions of common interest. In others, again, 
the Town Boards would be required to send delegates to the District Board 
or Council. 

12. The Local Boards, both urban and rural, must everywhere have 
a large preponderance of non-official members. In no case ought the 
official members to be more than one-third of the whole, unless in places 
in which the elective system is followed, when there would be no ground for 
objecting to an elected member merely on the ground that he 
was in the service of Government. The Governor- General in 
Council is disposed to think that the non-official members of 
the Boards should hold office for at least two years after election or 
appointment ; but probably the best plan to follow would be 
that of the compulsory retirement by rotation of a fixed proportion of 
members, those retiring being eligible to sit again. A detail of this 
description may, however, fitly be left to the Local Government. 

13. Members of the Boards should be chosen by election wherever 
it may, in the opinion of the Local Governments, be practicable to adopt 
that system of choice. The Governor-General in Council does not require 
the adoption of the system of election in all cases, though that is the sys- 
tem which he hopes will ultimately prevail throughout the country, and 
which he wishes to establish now as widely as local circumstances will 
permit. Election in some form or other should be generally introduced 
in towns of any considerable size, but may be extended more cau- 
tiously and gradually to the smaller Municipalities and to backward 
rural tracts. Even as I'egards tbese last, however, the Governor- 
General in Council is disposed to think that if the Government officers 
cordially accept the principle, and set themselves to make it successful, a 
great advance might be made with comparatively little difficulty. Thus 
when the Local Governments had determined the nature of the qualifica- 
tions suited to such a district (and these might ordinarily at first be fairly 
high) ; each Sub-Divisional Officer might be instructed to prepare a list 
or register of candidates qualified to sit upon the Local Board and might 
invite all those residing in any particular area, such as a Police '(thana) 
jurisdiction, to meet him on a day fixed at some convenient spot near 
thoir homes. He might then explain to them the objects of Government, 
and the nature of the duties they were invited to undertake, and call 
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upon them to elect then or on a future day the number of representatives 
that had been fixed for the area in question. In the course of a few 
years, when the members of the Board find that they have real powers 
and responsibilities entrusted to them, any Government interference will 
become unnecessary. The electors may safely then be left to conduct their 
own elections under such rules as may be from time to time laid down. 

14. As to the system of election to be followed, the Governor- 
General in Council would here also leave a large discretion to the Local 
Governments. Experience is wanting to determine the most suita.ble 
general system for each province ; and it is desirable that a variety of 
plans should be tried in order to a future comparison of results. The 
simple vote, the cumulative vote, election by wards, election by the 
whole town or tract, suffrage of more or less extended qualification, 
election by castes or cccupation“'these and other methods might all 
be tried. New methods unthought of in Europe, may be found suitable 
to India ; and after a time it will probably be able to say what forms 
suit best the local peculiarities and idiosyncrasies of the different 
populations. The Provincial Governments should, through their District 
officers, consult the leading Natives of each locality, not only as to the 
possibilities of introducing the elective system, but as to the arrangements 
most likely to meet their local circumstances, and should use every 
effort to make the schemes adopted as consonant as possible to the 
feelings and habits of the people. 

15. Doubtless the first consequence of this mode of proceeding will 
be that the electoral system, viewed as a whole, will present for a time a 
very diversified appearance, and in some places arrangements made will 
turn out badly and call for change ; but the Governor-General in Coun- 
cil is not disposed to attach undue importance to this. The problem 
before the Government is one of no slight difficulty; being that of discover- 
ing in what manner the people of the town and district of British India 
can be best trained to manage their own local affairs intelligently and 
successfully. The attempts hitherto made with this object have met 
with but little success. The best men in many cases do not present 
themselves as candidates for Municipal Office.' The number of voters is 
generally insignifio ant compared with the number on the registers. And 
yet there can be no doubt that among the more intelligent 
classes of the community there is a real and growing interest being 
taken in administrative matters. It may be suspected, therefore, that the 
cause of comparative failure in the efforts hitherto made is to he found 
rather in the character of those efforts than in the nature of the object 
pursued. They have been, it seems to the Governor-General in Council, 
Wauting to a great dec ree in earnestness and in real endeavours to ado^t 
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tlie system adopted to the feelings of the people by whom it has to be 
worked. If this is so, the remedy must lie in ascertaining by patient and 
practical experiment how best to call forth and render eSectiye desire 
and capacity for self-government which all intelligent and fairly educat- 
ed men may safely be assumed to possess. 

16. With a view to stimulating the candidature of men of respect- 
able standing in Native society, and to mark the importance of the 
functions of these Local Boards in the eyes of Government, the Gover- 
nor-General in Council is pleased to direct that the courtesy titles of 
“Eai (or Rao) Bahadur or Khan Bahadur” shall in all official correspon- 
dence be applicable to Native members of all Local Boards during their 
term of office. 

17. Turning now to the second division of the subject— -the degree 
of control to be retained by the Government over the Local Boards, and 
the manner in which that control should be exercised~the Governor- 
General in Council observes that the true principle to be followed in this 
matter is that the control should be exercised from without rather than 
from within. The Government should revise and check the acts of the 
local bodies but not dictate them. The executive authorities should have 
two powers of control. In the first place their function should be required 
m order to give validity to certain acts, such as the raising of loans, the 
imposition of taxes in other than duly authorised forms, the alienation 
of Municipal property, interference with any matters involving religious 
questions or affecting the public peace, and the like. (The cases in which 
such sanction should be insisted upon would have to be carefully consi- 
dered by each Government, and they would at the outset be probably 
somewhat numerous, but, as the Boards gained in experience, might be 
reduced in number.) In the second place, the Local Government should 
have power to interfere either to set aside altogether the proceedings of the 
Board in particular cases, or, in the event of gross and continued neglect 
of any important duty, to suspend the Board temporarily, by the 
appointment of persons to execute the office of the Board until the 
neglected duty had been satisfactorily perf ormed. That being done the 
regular system would be re-established, a fresh Board being elected or 
appointed. This power of absolute supersession would require in every 
case the consent of the Supreme Government. A similar power is re- 
served to the Executive Government under several English statutes ; and 
if required in England, where Local Self-Government is long established 
and effective, it is not probable that it could be altogether dispensed with 
in India. It should be the general function of the executive officers of 
Government to watch, especially at the outset, the proceedings of the 
hocQil Boards, to point out to them matters calling for their consideration, 
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to draw tHeir attention to any neglect of duty on their part, and to cli^k 
by official remonstrance any attempt to exceed their proper functions ' or 
to act illegally or in an arbitrary or unreasonable manner. 

18. It does not appear necessary, for the exercise of these powers, 
that the chief executive officers of towns, sub-divisions or^districts should 
be Chairmen or even members of the Local Boards. There is, indeed, 
much reason to believe that it would be m ore convenient that they should 
supervise and control the acts of those bodies, without taking actual 
part in their proceedings. The Governor-General in Council is aware 
that many high authorities hold that the District officer should always 
be ex-officio Chairman of all the Local Boards within the district, and 
should directly guide and regulate their proceedings. This was indeed 
the view taken by the Government of India itself in the Circular letters 
of the 10th October last, so far as the constitution of district Board's 
was concerned. But even then the Governor-General in Council did 
not see his way to accepting the principle in the case of Muncipal 
Boards ; and further consideration has led him to the belief, that on 
the whole, it is batter to lay down no such general rule in the case of 
any class of Local Boards. Thera appears to him to be great force in 
the argument that so long as the chief executive officers are, as a matter 
of course, Chairmen of the Municipal and District Committees, there is 
little chance of. these Committees ahording any effective training to their 
members in the management of local affairs, or of the non-official mem- 
bers taking any real interest in local business. The non-official members 
must be led to feel that real power is placed in their hands, and that they 
have, real responsibilities to discharge. It is doubtful whether they have 
under present arrangements any sufficient inducement to give up their time 
and attention to the transaction of public business. There is this further 
objection to the District officer acting as Chairman, that if the no-n- 
official members are independent and energetic, risk may arise of unseemly 
collision between the Chairman and the Board. The former wonld be 
in a far more dignified and influential position if he supervised and con- 
trolled the proceedings of the Board from outside, acting as arbiter 
between all parties, and not as leader of any. 

19. The Governor- General in Council, therefore, would wish to see 
non-official persons acting wherever practicable, as chairmen: of 
the Local Boards. There may, however, be places where it would be 
impossible to get any suitable non- official Chairman, and there may be 
districts where the chief executive officer must for the present retain these 
duties in his own hands. But His Excellency in Council trusts that the 
Local Governments will have recourse sparingly to the appointment of 
executive officers as chairmen of Local Boards ; and he is of dpinion that 

P 
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it should be a general rule that when such an officer is Obaiiman of any 
Local Board, he shall not in that capacity have a vote in its proceedings. 
This arrangement will, to some extent, tend to strengthen the indepen- 
dence of the non-official members, and keep the official Chairman, 

where there must be such, apart from the possible contentions of oppos- 
ing parties. 

The appointment of Chairman should always be subject to the appro- 
val of the Local Covernment, but need not be always made by it. The 
Governor-General in Council would be glad to see the Boards allowed, 
in as many cases as possible, to elect each its own Chairman. But this 
matter is one which must be left to the discretion of Local Governments. 

20. a?hese, then, are the principles upon which the Governor-General 
in Council desires to see the experiment of Local self-Government intro- 
duced throughout the several provinces of India ; and he would ask the 
Local Governments to revise their several schemes and shape any proposed 
legislation in general accordance with these principles. On such of the 
local schemes as have already come before the Government of India sepa- 
rate orders will, as already intimated, be passed in accordance w'ith the 
foregoing exposition of policy. There are, however, one or two points to 
which attention has been drawn by a perusal of the orders of the Local 
Governments, which, though matters of detail, are still of sufficient im- 
portance to warrant their being noticed in this Eesolution. 

21. In the orders of the 10th October last the Government of India 
laid special stress on the importance of entrusting to the Local Boards, 
not merely the expenditure of fixed allotments of funds, but the manage- 
ment of certain local sources of revenue. Sufficient regard does not 
as yet appear to have been paid to this part of the scheme. Not 
only should every Local Board have the entire control over 
the proceeds of all local rates and cesses levied within its jurisdic- 
tion for its own special purposes, but along with the charge of anv 
expenditure that is at present Provincial should be transferred 
where possible, the management of equivalent revenue. The 
License Tax assessments and collections for example, might 
very well be made over to the Local Boards, municipal and rural, 
in many parts of the country, subject to the control provided by the 
existing law. Bounds and ferry receipts have been already indicated as 
suited for transfer. The allotment of lump grants , from Provincial 
revenues should be reserved as much as possible to balance receipts and 
expenditure of the Local Boards. The Governor-General in Council 
hopes that this part of the scheme will receive very careful consideration 
from all Local Governments, with a view to giving full eflect to the 
policy which the Government of India has laid down on this point. 
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22. Another point deserving of notice is the control that should be 
exercised over the execution of local works. It will not always be 
possible for a Local Board to entertain a competent engineer of its own: 
and in any case when Government buildings and important works of 
other kinds are made over, for maintenance, there must be some eSec- 
tive guarantee for thoroughness of execution. It will probably be most 
convenient that, while all subordinate establishments are entirely 
under the control of the Boards, Government should supply the District 
Engineer, and furnish professional supervision, the Boards defraying in 
such manner as may be determined by the Local Governments with 
reference to the amount of work done for each Board, the payments to 
be made to Government on this account. Care must, however, be taken 
that the Boards are left unfettered in the initiation and direction of 
operations and that the Engineer is placed in the position of their 
servant and not of their master. The power of check vested in the 
District officer will suffice to remedy any carelessness or improper 
working on the part of the Boards. If this arrangement be carried 
out, it will probably be found possible to make over to the charge of 
the Boards most of the public buildings in the districts, and other works 
of various kinds which would otherwise have to be kept in the hands of 
the Government officers. Double establishments will thus be avoided, and 
public money saved. 
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B^THB INDIAN LEGISLATUEES 


- GENERAL 

Rie Indian Legislative Councils consist at present of tbe 
Imperial Legislative Council, legislating generally for the whole of 
British India and the Provincial Legislative Councils of Madras, 
Bombay, Bengal, Bihar, the United Provinces, the Punjab, Burma; and 
Assam. They are formed in the case of the Tmperial and in Presidency 
.Governments by the addition of members, nominated and elected in 
accordance with the Pegulations under the Indian Councils Act, 1909, 
“ for the better exercise of the power of making laws and regulations 
-vested . in the Governoi-General in Councir’ or GovernorTin-Council as 
-the Case may be, -under sections 10 and 29 of the Indian Councils A.et 
•IS6I and - in the case of the other Provincial Governments and 
Administrations, they are constituted under sections 44 and -46 of the 
said Act, the proclamations under which specify the number of Coun- 
cillors whom tlie Lieutenant-Governor (or Chief ' Commissioher under 
the Government of India Act 1912) may nominate for his assistance 
in making laws and regulations.” 

All the present Legislative Councils have .been called into exist- 
ence by the Governor-General in Council under section 8, clause (2) 
of that Act, on the dates which were appointed by the Governor- 
General for the coming into operation of this Act as respects these 
Legislative Councils as previously constituted ; all the nominated 
members thereof went out of office, and by the Regulations which 
the Governor-General in Council was empowered to make new Councils 
were constituted in accordance with their provisions. The Legislative 
Councils in conformity therewith consist of the ordinary and extra- 
ordinary members of Council where they exist, and of the additional 
membeis, official and non-official, elected or nominated, as the case 
may be according to the strength thereof prescribed by the Regulations, 
but subject to the maxima prescribed in the schedule to the Act of 1909 

The additional members of these Legislative Councils are thus 
called together to the Council by notifications issued under sec. 8 (2) 
of the Indian Councils Act. 1909 and Regulation XVIII of the Regu- 
lations made by the Governor-General in Council for the nnmi-npfjCT 
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tod election of additional members, while the Governor-General in the 
case of the Legislative Council of the Governor-General and the Gover- 
nor or Lieutenant-Governor, or Chief Commissioner in the case of 
Provincial Councils, together with the ordinary members of Council, 
are thus ex-officio Members of the Council assembled for making laws 
and regulations. The Governor or Lieutenant-Governor of the Pro- 
vince in which a meeting of the Imperial Legislative Council is held 
is also ex-officio an extraordinary member of the Council. The follow- 
ing table gives the necessary particulars regarding the constitution of 
the Indian Councils : — 
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THE CONSTITUTION OF THE COUNCILS 
(i) THE EEGULATIONS 

The General character of the composition and features of the 
Indian Legislative Councils and the general conditions governing the 
same will be gathered from the following text of the Regulations for 
the nomination and election of additional members of the Legislative 
Council of the Governor-General which is published verbatim. The Pro- 
vincial Regulations are mutatis ^nutafidis, similar • ■ 


I. The Additional Members of the Legislative Council of the 
Nuni^\ of Mem- Governor-General shall ordinarily be sixty in 

number, and shall consist of— ■ 

A. Members elected by the classes specified in Regulation II, 
who shall ordinarily be twenty-seven in number ; and 

B. Members nominated by the Governor-General, \vho shall not 
exceed thirty-three in number, and of whom — 


(а) not more than twenty -eight may be officials, and 

(б) three shall be non-official persons to be selected— 

(i) one from the Indian commercial community, 

(ii) one from the Muhammadan community in the Punjab and 

(iii) one from the landholders in the Punjab : 

Provided that it shall not be lawful for the Governor-General to 
nominate so many non-official persons under these Regulations that the 
majority of ail the Members of the Council shall be non -officials. 

II. The twenty-seven elected Members specified in Regulation I 
Elected Members shall be elected as follows, namely ; 

(i) By the non-official Additional Members of the Council 


(ii) 

(iii) 
‘(iv) 


(v) 

(vi) 


of the Governor of Fort St. George 

By the non-official Additional Members of the Council 
of the Governor of Bombay 

By the non-official Additional Members of the Council 
of the Governor of Fort William in Bengal 
By the non-official Members of the Council of the 
Lieutenant-Governor of the United Provinces of Agra 
and Oudh 

••• ••• 

By the non-official Members of the Council of the 
Lieutenant-Governor of the Punjab 
By the non-official Members of the Council of the 

Lieutenant’‘Governor of Burma ... 


2 

2 

2 

2 

1 

1 


Members. 

Members. 

Members. 

{ 

Members. 

Member. 

Member, 



THE BEaULATIONS 


cxix 


(vii) By non-official Additional Members of tbe Council 

of tlie Lieutenant-Governor of Bihar and Orissa ... 1 Member, 

(viii) By the non-official Members of the Council of the 

Chief Commissioner of Assam ••• •- 1 Member. 

(ix) By the District Councils and Municipal Committees 

in the Central Provinces ... 1 Member. 

(x) By Landholders in the Presidency of Fort St. George. 1 Member. 

(xi) By Landholders in the Presidency of Bombay 1 Member. 

(xii) By Landholders in the Presidency of Bengal ... 1 Member, 

(xiii) By Landholders in the United Provinces of Agra and 

Oudh ... ... ... ... •** 1 Member. 

(xiv) By Landholders in Bihar and Orissa ... ... 1 Member. 

(xv) By Landholders in the Central Provinces ... ... 1 Member. 

(xvi) By the Muhammadan community in the Presidency 

of Port St. George ... ... ... ••• ^ Member, 

(xvii) By the Muhammadan community in the Presidency 

of Bombay *«. ••• •** ^ Member, 

(xviii) By the Muhammadan community in the Presidency 

of Bengal ... ... ••• *•* ••• ^ Member, 

(xix) By the Muhammadan community in the United Pro- 
vinces of Agra and Oudh ... ... ... 1 Member , 

(xx) By the Muhammadan community in Bihar and Orissa. 1 Member, 

(xxi) By the Bengal Chamber of Commerce ... ... 1 Member, 

(xxii) By the Bombay Chamber of Commerce ... ... 1 Member. 

In addition to the Members specified in the foregoing part of this 
Regulation, a second Member shall be elected at the first, third and 
succeeding alternate elections by the Muhammadan members of the class 
specified in sub-head (xiii), and at the second, fourth and succeeding 
alternate elections, by the class specified in sub-head (xviii). 


Explanation,— "IhQ expression '‘alternate election” shall not be 
deemed to include elections to fill casual vacancies. 

III. The election of the Members specified in Regulation II 


Electorates and 
electoral pro- 
cedures 


shall be effected by the electorates, and in 
accordance with the procedures respectively 
prescribed in the Schedules to these Regulations. 


IV. No person shall be eligible for election as a Member of the 

Ineligible candi- Council if such person — 
dates. 

(а) is not a British subject, or 

(б) is an official, or 
(c) is a female, or 

((^) has been adjudged by a competent Court to be of unsound 
mind, or 

(^) is under twenty-five years of age, or 
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(/) is an nncertificated bankrupt or an uudiscliarged insolvent , or 

Cf?) bas been dismissed from tlie G-overnment service, or 

(h) lias been sentenced by a Criminal Court to imprisonment for an 
offence punisiiable with imprisonment for a term exceeding six months, 
or to transportation, or has been ordered to find security for good 
behaviour under the Code of Criminal Procedure, such sentence or order 
not having subsequently been reversed or remitted, or the offender 
pardoned, or 

(i) has been debarred from practising as a legal practitioner by 
order of any competent authority, or 

(k) has been declared by the G-overnor-General in Council to be of 
such reputation and antecedents that his election would, in the opinion of 
the Governor-General in Council, be contrary to the public interest : 

Provided that, in eases (g), (h), (i) and (k), the disqualification may 
be removed by an order of the Governor-General in Council in this behalf. 

V. No person shall be eligible for election under any sub-head of 

Regulation II unless be possesses the qualifica- 
candidates prescribed for candidates in the Schedule 

regulating elections under that sub-head. 

\ I. No person shall be qualified to vote at any election held under 

Disqualifications these Regulations if such person— 
of voters ^ 


(а) is a female, or 

(б) is a minor, or 

(c) has been adjudged by a competent Court to be of unsound mind. 
NIL Every person, who is elected or nominated under these 

Regulations to be a Member of Council, shall 
before taking bis seat make, at a meeting of the 
Council, an oath or affirmation of his allegiance to the Crown, in the 
following form, nameiv : — 


Oath of office 


I, A. B., having been an Additional Member of the Legisla- 
tive Council of the Governor-General, do solemnly swear (or affirm) that 
I will be faithful and bear true allegiance to His Majesty the King, 
Emperor of India, His heirs and successors, and that I will faithfully 
discharge the duty of the office upon which I am about to enter, 

YIII. (1) If any person, — 

Power to declare 
seats vacant 

(а) not being eligible for election, is elected under these Regula- 
tions, or ® 

(б) having been elected or nominated, subsequently becomes subject 
to any of the disabilities stated in clause (d ),.(/), (g), (k) or (i) of Regu- 
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lafeion TV^ or fails to make the oath or affirmation presciibad by Regula- 
tion VII within such time as the G-overnor-General in Council considers 
reasonable, 

the Governor-General shall, by notification in the Gasette of 
India, declare his election or nomination to be void or his seat to be 
vacant, 

( 2 ) When any such declaration is made, the Governor-General 
shall, by notification as aforesaid, call upon the electorate concerned 
to elect another person within such time as may be prescribed by sucli 
notification, or shall nominate another person, as the case may be. 

(3) If any person elected at such fresh election is not eligible 
for election, the Governor-General may nominate any person who is 
eligible for election by the electorate concerned. 


IX. (1) If any person is elected by more than one electorate, he 

Candidates elec shall, by notice in wTiting signed by him and 
ted by several elec- delivered to the Secretary to the Government 
torates India in the Legislative Department, within 

seven days from the date of the publication of the result of such 
elections in the Gazette of India ^ choose, or in his default the 
Governor-General shall declare, for which of these electorates lie 
shall serve, and the choice or declaration shall be conclusive. 

(2) When any such choice or declaration has been made, the 
votes recorded for such person in any electorate for which he is not 
to serve shall be deemed not to have been given, and the candidate, 
if any, wffio, except for the said votes would have been declared 
elected for such electorate, shall be deemed to have been duly 
elected for the same. 


X. (1) Save as otherwise provided in these Regulations, the 

term of office of an Additional Member shall be 

Term of office 

three years, commencing from- 

(^) in the case of a nominated Member, the date of the publication 
in the Gazette of India of the notification by which he is nominated, 

(&} in the case of an elected Member, the date of the publication in 
the Gazette of India of the result of the election, ox, where the result of 
such ©lection has been so published before the vacancy has occurred, 
from the date on which such vacancy occurs ; 

Provided that official Members and Members nominated as being 
persons who have expert knowledge of subjects connected with pro- 
posed or pending legislation shall hold office for three years, or such 
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shorter period as the Governor-General may at the time of nomination 
determine: 

Provided further that in the event of a Legislative Council being 
constituted for the Central Provinces, the term of office of the Member 
elected by the class specified in sub-head (ix) of Regulation II shall 

expire on such date as the Governor-General in Council may, by notifi- 

cation in the Gazette of India, direct. 

(2) A Member elected or nominated to fill a casual vacancy occur, 
nng by reason of absence from India, inability to attend to duty, death 
acceptance of office or resignation duly accepted, or otherwise, or a 
Member nominated on failure of an electorate to elect an eligible per- 
son, shall hold office so long as the Member whose place he fills would 
have been entitled to hold office if the vacancy had not occurred. 

XL (1) When a vacancy occurs in the case of a Member who 
Vacancies represents any interest specified in Regulation 

O'" any time within three months of the 
date when such a vacancy will occur in the ordinary course of events 
the Governor-General shall, by notification as aforesaid, call upon thj 
electorate concerned to elect a person for the purpose of fillino- the 
vacancy within such time as may be prescribed by such notification 
(2) When a vacancy occurs in the case of a nominated Member 
the Governor-General may nominate any person to the vacancy : 
Provided that when a casual vacancy occurs 

(a) m the case of an elected Member, the election shall always be 
made by the same electorate as that which elected the Member whose 
place is to be fflled, and shall be subject to the same conditions in respell 

IcTnOf suOlCbt^r^^^ 

shall be selected from the same cmI the person nominated 

Xil. If within the time prescribed by a notification issued under 

Failure to elect K®e,'ulation VIII, clause (2), or Regulation XI, 

°tause ( 1 ), the electorate concerned fails to 
elect, the Governoi-t^eneral may nominate at his discretion anv person 
who IS eligible for election by such electorate. ' 

XIII. The power of making laws and regulations, and of transact- 
Quorum oWier business vested in the Legislative 

Council of the Governor-General shall be exer- 
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cised only when fifteen or more Additional Members of the Council are 
present. 


Corrupt practices 


Xiy. (1) No election shall be valid if any corrupt practice is 

committed in connection therewith by the 
candidate elected. 

(2) A person shall be deemed to commit a corrupt practice wdthin 
the meaning of these Regulations — 

■ (i) who, with a view to inducing any voter to give or to refrain from 
giving a vote in favour of any candidate, offers or gives any money ox 
valuable consideration, or holds out any promise of individual profit, or 
holds out any threat of injury, to any person, or, 

(ii) who gives, procures or abets the giving of a vote in the name of a 
voter who is not the person giving such vote. 


And a corrupt practice shall be deemed to be committed by a 
candidate if it is committed with his knowledge and consent, or by a 
person w^ho is acting under the general or special authority of such 
candidate with reference to the election. 


Explanation ^ — A \ promise of individual profit” includes a pro-* 
mise for the benefit of the person himself, or of any one in whom he 
is interested. 

XV. No election shall be invalid by reason of a non-compliance 

Non-compliance rules contained in the Schedules to 

with rules these Regulations or any mistake in the use of 

Forms annexed thereto, if it appears that the election was conducted 
in accordance with the principles laid down in such rules, and that 
such non-compliance or mistake did not afiect the result of the 
election. 


XVI. (1) If the validity of any election is brought in question 

Disputes as to person qualified either to be elected or to 

validity of elections vote- at such election on the ground of the 
improper rejection or reception of a nomination or of a vote, or of any 
corrupt practice in connection wdth such election, or for any other 
cause., such person may, at any time within fifteen days from the date 
of the publication of the result of such, election in the Gazette e/ 
apply to the Governor-General in Council to set aside ^uch 
election. : . 

(2) The Governor-General in Council shall, after such in|uify (if 
any) as he may consider necessary, declare, by notification as aforesaid," 
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election is questioned or any or what 
other person was duly elected, or whether the election was void. 

(3) If the election is declared void, the Governor-General shall, 

by notification as aforesaid, call upon the electorate concerned to 

elect another person within such time as may be prescribed by such 
notification. 

(4) If within the time so prescribed the electorate fails to elect, 
the. Governor-General may nominate any person who is eligible for 
election by such electorate. 

XVII. The decision of the Governor-General in Council on any 

Finality of deci- as to the intention, con- 

sions struction or application of these Regulations 

shall be final. 

SVIII. (!) As soon as conveniently may be after these Regu- 

lations come into force, a Council shall be con- 
stituted in accordance with their provisions, 

(2) For this purpose the Governor-General shall, by notification 
as aforesaid, call upon the electorates referred to in Regulation III to 
proceed to elect Members in accordance with these Regulations within 
such time as may be prescribed by such notification. 

(3) If within the time so prescribed any such class fails to elect, 
he Governor-General may nominate at his discretion for a period not 

exceeding six months any person who is eligible for election by such 

[The Regulations framed by the Governor-General in Council for the 
nomination and election of Additional Members for the Provincial 
Legislatures are similar. Regulations I and II, prescribe the strength of 
the Councils and the proportion of elected to nominated Members. The 

proviso to Eegulation I does not provide . for an official majority in the 

mSoritv Z th Tir"' Legislature, but for a non-official 

majority m the following terms : ‘ ‘Provided that it shall not bo lawful 

SmuItesoT" " . as the case maybe, to 

ominate so many officials under these regulations that the majority of 

a t e Members of the Council shall be officials.” As in the case of the 
imperial Legislative Council, it is provided by Regulations II and III in 
each of the Provincial Regulations that the elected Members specified 

with the procedures respectively prescribed in the schedules ■ to the 

nSmto all the electorates for the election of 

Members to all the Qonucils, Imperial and Provincial, are summarised in 
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full in the next section. The rest of the Eegulations IV — XII, XIV — XVIII 
are identical in terms with thosle made for the Imperial Legislature, 
reproduced above, with the substitution of the words, ‘Governor ’ or 
‘Lieutenant-Governor’, for the words ‘Governor-General ’ and of ‘Gover- 
nor-in-Oouncil’ for ‘ Governor-General in Council ’ as the case may be. 

In the case of nominations to the Provincial Legislatures, it is provid- 
ed in the Regulations that Members to the Provincial Legislative Coun- 
cils of the United Provinces of Agra and Oudh, Behar, and Assam and 
Burma should be nominated by the respective Lieutenant-Governors with 
the sanction of the Governor-General. No sanction is required in, the 
case of nominations made to their Legislative Councils by the Governors 
of Madras, Bombay and Bengal. 

In the Regulation corresponding to Regulation XIII of those relating 
to the Imperial Council fixing the quorum for Legislative Meetings, in 
the Regulations of each Province, the quorum has been fixed as 
follows : — 

Excluding the President, 10 or more Members in the Legislative 
Councils of Madras, Bombay, Bengal, United Provinces of Agra and Oudh 
and Behar and 8 or more Members in that of the Punjab and Assam and 
6 in that of Burma], 

(ii) THE GLASSIEICATION OF MEMBEES 

EX-OFFICIO MEMBERS 

By virtue of the Indian Councils Act of 1861, the ordinary mem- 
bers of the Council of the Governor-General, Governor or Lieutenant- 
Governor as the case may be, or as they may be called for purposes 
of convenience, members of the Executive Councils of the various ad- 
ministrations, are ex-ofiicio members of the several Legislative Councils. 

NOMINATED MEMBERS— OFFICIALS 
Tliere are no special qualifications prescribed in the case of offi- 
cials nominated to the Indian Councils. There is absolutely no restric- 
tion in choice ; as a general rule. Secretaries to Government in the 
various departments and heads of administrative departments are 
nominated to the Council. There have been instances when, in order 
to make up the number of officials, or for other reasons. Principal of 
a Government Arts College, or a mofussil Government pleader, has 
been so appointed. 

NOMINATED MEMBERS— NON-OPFIOIALS 
As in the case of officials who are nominated to the Councils, 
there are no qualifications prescribed in the case of non-officials who 
may be appointed to the Councils under the Eegulations. The .Eegu- 
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lations of most of the Councils require that, in exercising the power 
of nomination care should be taken that certain special interests 
are represented in the Councils. The object of allotting a 
certain number of seats in the Councils to be filled in by 
nomination of non-officials is to enable such special interests as 
have not organised themselves sufficiently well to be conferred the 
prhulege of election, to be represented in the Councils. The heads of 
administrations, in whom is vested the power of nominations, could 
also nominate to the Councils persons who, in their opinion, possess ex- 
ceptional merit and ability and who could not get into the Councils by 
tiie door of election. 

The Regulations have laid down that non-officials should be selected 
from the classes mentioned against each Council : — 

The Imperial Legislative Council : — 
ia) One Member from the Indian Commercial Community. 

{b) One Member from the Muhammadan Community in the 
Punjab and 

(c) One Member from the land holders in the Punjab. 

2. The Madras Legislative Council : — 

One Member from the Indian Gommeroial Community. 

3. The Bengal Legislative Council 

- Member from the Indian Commercial Community and 

(b) One Member from the European Commercial Community 
carrying on business outside Calcutta and the Municipali- 
ty of Chittagong and not connected with tea-planting, 

4. The United Provinces Legislative Council 

One Member from the Indian Commercial Community, 

5. The Burma Legislative Council : — 

W Pour Members from the Burmese population. 

(6) One Member from the Indian Commercial Community. 

(o) One Member from the Chinese Community. 

{(f) Two Members to represent other interests. 

EXPERTS 

Experts who may be nominated to the Councils may be either 
officials or non-offioials aud are intended to be appointed in connection 

with proposed or pending legislation in regard to which they have 

special knowledge, ■ „ . 

• EEECTEB MBJMBERS 

In the composition of every representative body, the question as to 
who-.are.the voters, is always treated as distinct from the question 
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into wliat groups shall they be combined. In coustitiitions which pro- 
ceeded in early days on a full faith in democratic principles, the latter 
question was treated as of no importance or as of but secondary im- 
portance, for it was assumed that the interests of the masses of the 
people were fundamentally identical and the main question is only that 
of enlarging the basis of representation. This fundamental indentity 
is now seen to be subject to the conflict of human interests and in the 
formation of constituencies and groups of voters are sought results 
and remedies in the direction of equal or effective representation. The 
relative advantages of the scriUin de Uste and scrutiii'd arroundisse' 
mentare still unsettled in France, where this problem of single electoral 
districts or large areas choosing a number of representatives apiece is 
complicated by that of proportional representation. The arrangement 
of the constituencies on the basis of wealth as in the three-class 
system of Prussia in preference to the grouping of voters on the basis 
of their natural economic relations into urban and rural constituen- 
cies as in England, has given rise to suggestions of possible 
groupings on the basis of occupations and on the basis of opinions by 
some form of proportional representation ; the electoral system in 
India does not, however, proceed on any such defined principles but 
in addition to partaking of principles of minority and class represent- 
ation adds those of communal representation. 

(hi) THE ELECTOEATES AND ELECTOEAL AEEAS 

The distribution of elective seats in India in respect of the various 
Legislative Councils is based, only to a limited extent, on the principle 
of territorial division followed in countries where representative institu- 
tions have advanced very much. The granting of the privilege of 
election to certain classes and special interests has made the applica- 
tion of this principle impossible in India. In the United Kingdom, 
for instance, the country is divided into separate electoral divisions 
each with its own distinctive name, returning one member each to the 
Parliament, twenty three boroughs, the City of London and the 
Universities of Oxford, Cambridge and Dublin making the twenty- 
seven cases of constituencies returning two members each. There is not 
in England, as there is in India, any representation of communities or 
organised bodies of men marked off from each other either by religious 
differences or the existence of special or peculiar interests, a number 
of inen being grouped together only for the purpose of election. The 
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only case in India in which an approach is made to the prinicipie of 
territorial representation is the division of each province for which a 
Legislative Council is constituted, into groups consisting of one or 
more administrative units— districts— the local bodies in each of which 
are together entitled to return a member to the Legislative Council. 
The electorates of the various Legislative Councils in India maybe 
consideied under the heads of (i) general electorates, (ii) class electo- 
rates comprising (a) Landed Interests and (6) Muhamadans and (iii) 
special electorates comprising (a) the Presidency Corporations, (6] the 
Universities, (c) Commerce, (d) Trade, (e) Planting and (/) Port Trusts 
and other Interests. 

(i) GENERAL ELECTORATES 

(а) The Imperial Legislative Council (13) 

In Madias, Bombay, Bengal and the United Provinces of Agra and 
Oudh, the non-official Members of the Provincial Legislative Councils 
elect two Members each for the Viceroy’s Council and have cumulative 

vote? so as to afford an opportunity to a strong minority to secure one 
of the seats. 

In the Punjab, Behar, Assam and Burma, the non-official Members 
of the Provincial Legislative Councils elect one Member each to the 
Viceroy’s Council. 

In the Central Provinces the votes of twenty-two delegates from 
the District Councils and twenty-eight delegates from Municipal com- 
mittees elect one Member. 

(б) The Madras Legislative Council 

Nine members are elected by Municipalities and District and Taluk 
Boards and certain other electors and, it is provided in Schedule III of 
the Madras Regulations that one shall be elected for each of the follow- 
ing groups of districts : 

(1) Ganjam and Vizagapatam ; 

(2) Godavari, Kistna and Guntur ; 

(3) Nellore, Ouddapah and Ghittore ; 

(4) Kurnool, Bellary and Anantapur ; 

(5) Nellore, Ghingleput and South Arcot ; 

(6) Salem, Coimbatore and the Nilgiris ; 

(7) South Ganara and Malabar (including Anjengo and Tangas- 
seri) ; 

(8) Tanjore and Trichinopoly ; 

(9) Madura, Ramnad and Tinnevelly, 
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(c) The Bombay Legislative Council 

Eight Members are elected by the Municipalities and by Distric t 
Local Boards as follows : — 

The Municipalities of the Southern, Northern, Central and Sind 
Divisions, each one ... ... ... ... ... 4 

The District Local Boards of the Southern, Northern, Central and 
Sind Divisions, each one ... ... ... ... ... 4 

(d) The Bengal Legislative Council : — 

Eleven or ten members are elected by the Municipalities and 
District Local Boards as follows : — 

by Municipal Commissioners : i Member from the Presidency, 
Burdwan, Dacca and Rajshahi Divisions at every election ; 1 from the 
Chittagong Division at every alternate election and in addition 1 Member 
to be returned by the Municipalities of the Presidency and Burdwan 
Divisions alternately : — 6 or 5 Members ; 

by District and Local Boards (1 for each Division) 5 Members. 

(e) The United Provinces Legislative Council : — 

Thirteen Members are elected by Municipalities and District Boards 
as follows : — 

Pour Members are elected by the large Municipalities alternately by 
the four Municipal Boards forming each of the following groups : — 

Group (1) — the Municipal Boards of Meerut^ Agra, Allahabad and 
Lucknow ; and 

Group (2) — the Municipal Boards of Bareilly, Cawnpore, Benares and 
Pyzabad. 

Of the nine Members to be elected by the District Boards and smal- 
ler Municipalities, one Member is elected for each of the Meerut, Agra, 
Bohilkhand, Jhansi, Allahabad, Benares, Gorakhpur, Lucknow and 
Pyzabad Divisions. 

(/) The Behar Legislative Council: — 

Ten Members are elected by Municipalities and District Boards as 
follows: — 

Municipal Commissioners (one from each Division) ... ... 5 

District Boards (one from each Division) ... ... 5 

(g) The Punjab Legislative Council: — 

Six Members are elected by Municipal and Cantonment Commit- 
tees and District Boards as follows : — 

Municipal and Cantonment Committees ... ... ... 3 

District Boards ... ... ... ... ' «. ... 3 

Qi) The Assam Legislative Council : — 

Four members are elected by Municipalities and Local Boards as 
follows : — 

Municipal Commissioners (one for each Division) ... 2 

Local Boards (one for each Division) ... ... 2 

B 
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(ii) CLASS ELECTORATES 
(a) LANDED INTERESTS 

1 . The Imperial Legislative Council : — 

Landholders, of certain specified c][ualifications which will be 
referred to in detail presently, return one member each from Madras 
Bombay, Bengal, the United Provinces, Behar, and the Central Provinces! 

2. The Madras Legislative Council (5): — 

Two Members are elected by Zamindars, of whom one is elected for 
each of the following groups of districts : — 

Groujo (1) — Ganjam, Vizagapatam, Godaveri, Kistna, Guntur, Nel- 
loie, North Arcot, Ohittore, Cuddapah, Kurnool, Bellary and Anantapur, 
Group (2) — Madras, Ghingleput, Salem, Coimbatore, South Canara, 
Malabar (including An jengo and Tangasseri), the Nilgiris, South Arcot, 
Tanjore, Trichinopoly, Madura, Ramnad, and Tinnevelly. 

Three members are elected by landholders other than Zamindars in 
each of the following groups of districts : — 

Group (i)~-Ganjam, Vizagapatam, Godaveri, Kistna, Guntur, Nel- 
1 ore, North Arcot, Ohittoor, Cuddapah, Kurnool, Bellary and Anantapur. 

G}’Oup (ii) — Madras, Ghingleput, Salem, Coimbatore, the Nilgiris, 
South Arcot, Tanjore, Trichinopoly, Madura, Ramnad and Tinnevelly, 
Gi/'oup (iii) — Malabar (including Anjengo and Tangasseri) and South 
Canara. 

3. The Bombay Legislative Council (3) : — 

The Sardars of the Deccan, the Sardars of Gujarat and the 
Jagirdars and Zamindars of Sind elect one member eacln 

4. The Bengal Legislative Council (4 or 5) : — 

The landholders of the Presidency, Burdw-an, Rajashahi and 
Dacca Divisions return one Member each and those in the Chittagong 
Division return one member at each alternate election. 

5. The United Provinces Legislative Council ( 2 ) ;~ 

Two members are elected, one each by the landholders of Agra 
and of Oudh. 

6. The Behar Legislative Council (5) : — 

The Landholders of each of the five Divisions return one member. 

7. The Assam Legislative Council (2) 

The Landholders of each of the two Divisions return one Member. 
(b) THE MUHAMMADAN COMMUNITY : — 

1. The Imperial Legislative Council (5) : — 

The Muhammadan Community in each of the Pro vinces of Madras 
Bombay, Bengal, Behar and the United Froyinces elect one membei:. 
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2. The Madras Legislative Council (2) : — 

■ Two members are elected by the Muhammadan Community, one 
by each of the following groups of districts : — 

Group (1)— Ganjam, Vizagapatam, Godavari, Kistna, Guntur, 
Nellore, Madura, Ghingleput, North Arcot, Chittooi, Cuddapah, Kurnool, 
Bellary and Anantapur. 

Group (2) — Salem, Coimbatore, South Oanara, Malabar (including 
Anjengo and Tengasseri) , the Nilgiris, South Arcot, Tanjore, Trichino- 
poly, Madura, Bamnad and Tinnevelly. 

3. The Bombay Legislative Council (4) : — 

Four members are elected by the Muhammadan Community, one 
for each of the Southern, Northern, Central Divisions and the city of 
Bombay- 

4. The Bengal Legislative Council (5) : — 

The Muhammadan Community of each of the live Divisions elect 
a Member. 

5. The United Provinces Legislative Council (4) 

Four Members are elected by the Muhammadan Communityi one 
each for the following four groups : — 

The Meerut and Agra divisions ; 

The Eohilkhand and Kumaun divisions ; 

The Lucknow and Fyzabad divisions ; 

The Allahabad, Jhansi, Benares and Gorakhpur divisions. 

6. The Behar Legislative Council (4) ; — 

Four Members are elected by the Muhammadan Community as 
follows : — 

Patna, Tirhut and Bhagalpur divisions leach ••• 3 

Orissa and Ghota Nagpur divisions voting jointly ... 1 

7. The Assam Legislative Council (2) 

Two Members are elected by the Muhammadan Community, one by 
each division. 

(iii) SPECIAL ELECTORATES 

(a) THE CITY CORPORATIONS 

The following City Corporations send one Member each to the 
Legislative Councils mentioned against them : — 

(1) Madras— The Corporation of Madras ; 

(2) Bombay — The Corporation of Bombay ; 

(3) Bengal— The Corporation of Calcutta. 
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[b] THE UNIVERSITIES • 

The following UniTersities send one Member each to the Legis. 
iative Councils mentioned against them ^ 

. . .. ...(1) Madras— The Uni'versity of Madras ; 

. Bombay— The University of Bombay ; 

(3) Bengal— The University of Calcutta ; 

(4) The United Provinces — The University of Allahabad. 

(c) COMMERCIAL INTERESTS : — 

Tlie following Chambers of Commerce send one Member each to 
tbe Legislative Councils mentioned against them 

' (2) Madr~ Commerce, Calcutta and Bombay. 

iQi Madras. 

(tj; Bombay — • 

’ ’ Bombay and Karachi and 

Indian Commercial Community 
Hembers)......Caloutt! 

Punjab— The Punjab Chamber of Commerce. 

Burma— The Burma Chamber of Commerce. 


(^) 

(5) 

(6) 
(71 


(d) THE TEADES : — 

The following trading interests return one Member each to the 
Legislative Councils mentioned against them:— 

(1) The Madras Trades Association. 

(2) Bengal The Calcutta Trades Association. 

(e) PLANTING Interests 

Tp . planting interests return one Member each to the 

Legislative Councils mentioned against them 

(1) Madras The Planting Community. 

( 2 ) Bengal— The Tea Planting Community. . . 

(3) Behar— The Planting Community. 

, (4) Assam-The Tea Planting Community. 

(/) PORT TRUSTS AND OTHER INTERESTS : 

The following bodies representing special* interests ... 
ember each to the Legislative Councils as under •— 

ID Mil,™.,.. j, ^ ^ 

owner’s Association of AhTnp/iQi.or:i 

ID Bang.]— Tte Port Commissioaer o£ Chittagoag 

o, Bo,™t°nol“r““‘“” “• <=”»“•“» »<*..- 

(3) Behar The Mining Community. 



